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FEDERAL GOVERNMENT ON AUTOPILOT: DEL- 
EGATION OF REGULATORY AUTHORITY TO 
AN UNACCOUNTABLE BUREAUCRACY 


TUESDAY, MAY 24, 2016 

House of Representatives 
Executive Overreach Task Force 
Committee on the Judiciary 
Washington, DC. 


The Task Force met, pursuant to call, at 3:03 p.m., in room 2141, 
Rayburn House Office Building, the Honorable Steve King (Chair- 
man of the Task Force) presiding. 

Present: Representatives King, Goodlatte, Jordan, Cohen, Con- 
yers, Nadler, Lofgren, Johnson, and Peters. 

Staff Present: (Majority) Paul Taylor, Chief Counsel; Tricia 
White, Clerk; Zachary Somers, Parliamentarian & General Coun- 
sel, Committee on the Judiciary; (Minority) James Park, Minority 
Counsel; and Veronica Eligan, Professional Staff Member. 

Mr. King. The Executive Overreach Task Force will come to 
order. Without objection, the Chair is authorized to declare a recess 
of the Task Force at any time. 

And I recognize myself for an opening statement. 

Today’s hearing of the Task Force on Executive Overreach will 
focus on the delegation of regulatory authority to an unaccountable 
Federal bureaucracy. Since the 1960’s, the portion of the Federal 
budget dedicated to Federal regulatory agencies has grown dra- 
matically. Not only does Congress delegate vast swaths of law- 
making power to Federal agencies, but there’s been a great rise in 
additional ways Congress, the President, and the Federal agencies 
have deviated from the traditional process of lawmaking, thereby 
diffusing responsibility for policies in complicated ways that few 
people can even begin to understand. 

For example. Congress has passed overlapping, overlapping dele- 
gations of regulatory power to multiple agencies. That allows a 
bevy of Federal regulators to bring simultaneous enforcement ac- 
tions against Americans and American businesses, pressuring pos- 
sibly innocent Americans to settle with them and comply simply to 
avoid the vast expense of fighting several Federal agencies at the 
same time, and that’s not to mention conflicting regulations that — 
both of which cannot be complied with. 

( 1 ) 
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Further, more than one-third of major Federal rules have heen 
promulgated without prior notice and comment by the public, 
which deprives the American people of any opportunity to weigh in 
on how new regulations might hurt them. The President now uses 
more executive memoranda and blog posts for major policy shifts. 
Controversial issues are also outsourced to boards and commis- 
sions, as happened with the new Medicare-cutting board created by 
ObamaCare. 

Regulations also impose, de facto, by the issuance of Federal 
agency guidance that, while technically not binding, nevertheless 
tells Americans how their Federal regulatory overlords are inter- 
preting the law and that Americans should comply immediately or 
risk an enforcement action against them brought by those same 
agencies. An egregious example of just this happened days ago. 

The Department of Education and the Justice Department issued 
guidance claiming all public schools will lose Federal funding if 
they don’t let anatomical boys use facilities formerly reserved for 
anatomical girls. As one of our witnesses today summarizes, it 
would be — and I quote, “it would be an understatement to say that 
the transgender guidance goes beyond what Title IX, which was 
passed in 1972, actually requires. If someone had said in 1972 that 
one day Title IX would be interpreted to force schools to allow ana- 
tomically intact boys, who physiologically identify as girls, to use 
the girls’ locker room, he would have been greeted with hoots of 
laughter. OCR has simply engaged in legislating.” 

These unorthodox practices have led to the type of legal uncer- 
tainty condemned by James Madison. In Federalist number 62, 
Madison wrote the following, which is worth quoting at length: “It 
will be of little avail to the people that the laws are made by men 
of their own choice if the laws be so voluminous that they cannot 
be read or so incoherent that they cannot be understood. If they be 
repealed or revised before they are promulgated or undergo such 
incessant changes that no man who knows what the law is today 
can guess what it will be tomorrow. Great injury results from an 
unstable government. And what prudent merchant will hazard his 
fortunes in any new branch of commerce when he knows not but 
that his plans may be rendered unlawful before they can be exe- 
cuted? What farmer or manufacturer will lay himself out for the 
encouragement given to any particular cultivation or establishment 
when he can have no assurance that his preparatory labors and ad- 
vances will not render him a victim to an inconstant government? 
In a word, no great improvement or laudable enterprise can go for- 
ward which requires the auspices of a steady system of national 
policy.” 

With James Madison’s concerns in mind, I look forward to the 
hearing today. But I would point out that I started a construction 
business in 1975, and through the course of, you know, seeking to 
advance my professionalism, I found myself conducting seminars in 
multiple States among other similar contractors similarly situated. 
I began asking the question, how many agencies regulate your 
trade? And I did that from State to State, and we came up with 
kind of a constant number. This is back in about, oh, the late 
1980’s or so. Forty-three different agencies had a voice on my con- 
struction business that regulated me, and that was consistent with 
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many other companies. We came to essentially an average con- 
sensus of 43. And so I wondered what I’d actually done to my old- 
est son when I sold that business to him. There are more agencies 
today that regulate him. 

It’s impossible to know even all the agencies that regulate your 
business, let alone know all of the regulations — statutes and regu- 
lations that regulate businesses. So I would submit this: not one 
business in America has a banner on their home page stating, “no- 
tice, we are in compliance with all government regulations, con- 
flicting or otherwise.”. You will not find that on anybody’s Web site, 
because we know what would happen. If you once bragged about 
being in compliance with all regulations, regulators will show up 
to prove you wrong, and over time your profit margin goes into the 
red and eventually you will no longer be in business if we unleash 
all of the regulators that are available to be unleashed on our busi- 
nesses in this country or on our people. 

So I look forward to the testimony. And I would yield back the 
balance of my time and recognize the Ranking Member, Mr. Cohen, 
for his opening statement. 

Mr. Cohen. Thank you. I appreciate that. I didn’t listen as close- 
ly maybe as I should have, and I wasn’t sure. What was James 
Madison’s position on transgendered? 

Mr. King. He wants you to label your own bathroom. 

Mr. Cohen. Was he — but did they even have that back then? 
That’s the great thing about our Constitution, is it can adjust and 
change with the times and what needs to — you know, reflect the 
current situation. 

James Madison probably didn’t have much of an opinion on it, 
but this is a concept we’ve heard a lot about. And when I was 
Ranking Member of the Subcommittee on Regulatory Reform, Com- 
mercial, and Antitrust Law, most of our hearings were devoted to 
antiregulatory themes, a lot of talk about critics — critical of regula- 
tion by unelected bureaucrats and a lack of political accountability. 
We considered various measures that would have added numerous 
unnecessary and burdensome steps to the rulemaking process, 
throwing whatever we could into the wheel to stop the — stop it. 
There were recommendations to expand the authority of the Office 
of Information and Regulatory Affairs, OIRA, require ongoing ret- 
rospective review of all agency rules, and impose new rulemaking 
requirements on guidance documents. All these measures were to 
stop the agency’s actions. 

An important point that gets lost in all this is that Congress cre- 
ated the agencies, delegated broad authority to the agencies, and 
Congress funds the agencies. So if Congress does not approve the 
direction of the agency action, it can always rescind or limit the 
scope of the delegated authority. It can also restrict funds for the 
implementation of specific rules that it disapproves of. And the fact 
is, it can — the opponents of regulations often do not have the votes 
to achieve those ends through the legislative process, so instead 
they try to raise issues and rhetoric and propose changes that 
would muck up the process. 

Most of the protections that are provided through regulation are 
popular. Most people like clean air and clean water, fresh air. It’s 
a nice thing. They like the fact that the traffic is, especially in the 
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air is controlled in such a way that planes don’t crash into each 
other regularly because we’ve got air traffic controllers. So people 
like that thing. 

Regulations and broad agency authority that are necessary to 
craft those regulations are critical for public health and safety and 
protecting consumers from fraud and stopping unlawful discrimina- 
tion, among many other things. 

Workplace safety, the Bureau of Labor Statistics reports in its 
2014 census of fatal occupational injuries that there were 4,821 
workplace deaths in 2014, the most ever reported. And so a lot of 
the regulations are intended to make the workplace safer, and 
maybe could have helped some of those 4,821 people who no longer 
are with us. 

According to researchers from the National Institute for Occupa- 
tional Safety and Health, the American Cancer Society, and Emory 
School of Public Health, there are an estimated 50,000 to 70,000 
deaths from occupation-related diseases in the United States annu- 
ally. 

Why is it that we have agencies that develop regulations? As the 
Supreme Court has recognized. Congress’s delegation of authority, 
the executive arises from the practical recognition that our society 
and our economy are far more complex and problems far more tech- 
nical than in the late 18th century at the time of the founding and 
at the time of James Madison and his inability to address the 
issue, of which seems to be the issue du jour in the scope of getting 
the American people aggravated about something that doesn’t rise 
to a major level of aggravation with most people, because he didn’t 
know about it, James Madison. 

Congress sets broad principles into statute and leaves it to the 
agencies to carry out the statute and to formulate those principles. 
This process has worked well to protect millions of Americans from 
a wide variety of harms, enhance innovation and economic growth, 
and ensure basic fairness and justice. And Congress retains ulti- 
mate legislative authority over agency action, ensuring democratic 
accountability. 

I thank the witnesses for participation in today’s hearing. I wel- 
come your testimony, and yield back the balance of my time. 

Mr. King. I thank the gentleman from Tennessee. 

And now I yield to the Chairman of the full Committee, Mr. 
Goodlatte from Virginia. 

Mr. Goodlatte. Well, thank you. Chairman King, for convening 
this fifth hearing of the Task Force on Executive Overreach, this 
one focusing on executive overreach in Federal regulations. 

Federal regulations take a huge toll on small business. Warren 
Meyer, the owner of a company who runs campgrounds said re- 
cently, “in 1 year I literally spent more personal time on compli- 
ance with a single regulatory issue, implementing increasingly de- 
tailed and draconian procedures, so I could prove my employees 
were not working over their 30-minute lunch breaks, than I did 
thinking about expanding the business or getting new contracts.” 

On a larger scale, a Mercatus working paper concludes that, had 
regulation been held constant at the lower levels observed in 1980, 
the economy would have been nearly 25 percent larger by 2012, 
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meaning regulatory growth since 1980 cost $4 trillion to the Amer- 
ican economy in 2012, or about $13,000 per person in that year. 

The U.S. economy has generally also grown less dynamic over 
time, as the number of firms less than a year old — as a share of 
all firms has declined dramatically, hampered in large part by reg- 
ulatory burdens. Recently, and for the first time, the number of 
firms folding exceeded the number of firms created in America. It’s 
no surprise, then, that the growth in startup company employment 
has also declined significantly over the last few decades. 

Surveys of small business owners show a steady rise in the rank- 
ing of government requirements and red tape as a most important 
problem, and this has contributed to American companies having 
to move overseas to thrive. In a 2011 survey. Harvard Business 
School alumni were asked about 607 instances of decisions on 
whether or not to offshore operations. Of the reported results, the 
United States retained the business in just 96 cases and lost it in 
511 cases. Research shows that the loss of jobs to overseas markets 
results in higher unemployment, lower labor force participation, 
and reduced wages, which in turn increases the demand for spend- 
ing programs for those who are negatively impacted, making our 
fiscal crisis even worse. 

More regulations also means higher prices generally. For exam- 
ple, since the once heavily regulated airline industry was deregu- 
lated in the 1970’s, inflation-adjusted domestic airfare prices have 
fallen dramatically. Overall, while the cost of things the Federal 
Government regulates have soared, such as education, healthcare, 
and childcare, the costs of things the government generally doesn’t 
regulate have declined, such as clothing, cell phones, personal com- 
puters, and televisions. 

The way Federal agencies operate also makes it very expensive 
for people harmed by their regulations to challenge them in court. 
As Professor Gary Lawson has written, consider the typical en- 
forcement activities of a typical Federal agency, for example, the 
Federal Trade Commission. 

The Commission promulgates substantive rules of conduct. The 
Commission then considers whether to authorize investigations 
into whether the Commission’s rules have been violated. If the 
Commission authorizes an investigation, the investigation is con- 
ducted by the Commission, which reports its findings to the Com- 
mission. The Commission’s complaint that a commission rule has 
been violated is then prosecuted by the Commission and adju- 
dicated by the Commission. If the Commission chooses to adju- 
dicate before an administrative law judge rather than before the 
Commission, and the decision is adverse to the Commission, the 
Commission can appeal to the Commission. If the Commission ulti- 
mately finds a violation, then and only then the affected private 
party can appeal to an Article III court, but the agency decision, 
even before the bona fide Article III tribunal, possesses a very 
strong presumption of correctness on matters of both fact and law. 

That’s not a recipe for freedom in America. That’s not a recipe 
for success in America. That’s not a recipe for job creation in Amer- 
ica. 
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I look forward to hearing from all our witnesses today about the 
growth in Federal regulatory burdens imposed by an increasingly 
unaccountable Federal bureaucracy. 

Thank you, Mr. Chairman. 

Mr. King. I thank Chairman Goodlatte for his opening state- 
ment, and now recognize the gentleman from Michigan and Rank- 
ing Member of the full Committee, Mr. Conyers. 

Mr. Conyers. Thank you. Chairman King. 

Members of the Committee, distinguished witnesses, and those 
who are attending the hearing in person, today’s hearing is the 
32nd antiregulatory hearing that we have had since the beginning 
of the 112tli Congress. The antiregulatory fervor of some in this 
legislature is no doubt passionate and heartfelt, but as I have 
noted during the 31 previous hearings that we’ve had on this topic, 
regulation is vital to protecting everyday Americans from a myriad 
of harms. And broad agency authority is crucial to ensuring a well- 
run regulatory system that promotes public health and safety, 
while providing certainty for business. 

So as we consider our witnesses’ testimony, we should keep the 
following in mind: to begin with, the broad delegation of authority 
by Congress to administrative agencies is constitutional. During 
our first Task Force hearing, we heard testimony from some wit- 
nesses that called into constitutional doubt the entire notion of 
Congress delegating authority to an executive branch agency. 

It is true that the Constitution provides that all legislative power 
is vested in the Congress and that Congress cannot completely del- 
egate this power. The Supreme Court, however, has recognized 
that the Constitution doesn’t prevent Congress from obtaining the 
assistance of the other branches of government. In fact, as the 
Court noted in Mistretta versus the United States, its decisions in 
this area have been driven by a practical understanding that in our 
increasingly complex society, replete with ever-changing and more 
technical problems. Congress simply cannot do its job absent an 
ability to delegate power under broad general directives. That rec- 
ognition, in turn, highlights the central role of regulation and of 
administrative agencies in addressing a broad spectrum of harms 
in our modern society. 

Without question, regulations provide critical protections, such as 
ensuring the safety of the water we drink, the air we breathe, the 
food we eat, the cars we drive, and the places where we work. 
These matters require highly technical expertise and sometimes 
years of study in order to address properly. After all, how many 
House Members have the knowledge and the time to determine ex- 
actly how many parts per million of carbon monoxide would be ac- 
ceptable to ensure safe air to breathe? How many senators are 
equipped to determine the proper amount of air pressure that’s 
necessary to ensure that a train’s braking system works properly? 
I would guess that the answer is probably not many, not too many. 

Finally, Congress already has at its disposal a number of tools 
to ensure due process and democratic accountability with respect to 
agency actions. Most obviously. Congress can always rescind or 
limit the scope of delegation, if it so chooses. Congress also has the 
power of the purse to limit an agency’s power or its ability to im- 
plement a rule. The fact that congressional opponents of regulation 
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often lack the political support to do these things does not mean 
that checks do not exist. 

And so with these points in mind, I look forward to our wit- 
nesses’ testimony, and I thank the Chair and yield back. 

Mr. King. I thank the gentleman from Michigan. Precisely to the 
second. 

And without objection, other Members’ opening statements will 
be made a part of the record. 

Let me now introduce the witnesses. Our first witness is John 
Graham, dean of the Indiana University School of Public and Envi- 
ronmental Affairs. Our second witness is Sofie Miller, senior policy 
analyst at George Washington University Regulatory Studies Cen- 
ter. Our third witness is Amit Narang, regulatory policy advocate 
at Public Citizen. And our fourth witness is Gail Heriot, a law pro- 
fessor at the University of San Diego School of Law, and a member 
of the U.S. Commission on Civil Rights. 

We welcome you all here today and look forward to your testi- 
mony. 

Each of the witness’s written statements will be entered into the 
record in their entirety. I ask that each witness summarize his or 
her testimony in 5 minutes or less. To help you stay within that 
time, there’s a timing light in front of you. The light will switch 
from green to yellow, indicating you have 1 minute to conclude 
your testimony. When the light turns red, it indicates that the 5 
minutes have expired. 

Before I recognize the witnesses for their testimony, it’s the tra- 
dition of the Task Force that they be sworn in, so I’d ask you to 
please stand and raise your right hand. 

Do you solemnly swear that the testimony that you’re about to 
give will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

You may be seated. Thank you. 

Let the record reflect that the witnesses have answered in the 
affirmative. 

I now recognize our first witness, Mr. Graham, for your testi- 
mony. Mr. Graham. 

TESTIMONY OF JOHN D. GRAHAM, DEAN, INDIANA UNIVER- 
SITY SCHOOL OF PUBLIC AND ENVIRONMENTAL AFFAIRS 

Mr. Graham. Thank you, Mr. King, and Members of the Com- 
mittee. 

I agree with the sentiments that Federal regulation is an essen- 
tial tool of government, and my testimony addresses the question 
of how to make it more informed and smarter, based upon the 
available evidence and public opinion. 

I want to introduce as a theme the notion of stealth regulation. 
In the dictionary, the word “stealth” refers to secretive behavior, 
like the sneakiness of a cat burglar. And I want to talk about regu- 
lators, who sometimes, not always, engage in this stealth-like be- 
havior, and it’s something that I want to draw to the Committee’s 
attention. 

Now, how do they do this? They do this with innocuous-sounding 
actions, such as guidance documents, official notices, policy state- 
ments, risk assessments, directives, enforcement advisories, and 
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waivers for State regulators. All of these constructs are often useful 
and necessary for a good functioning regulatory system, but they 
can also be used to accomplish what would normally be accom- 
plished through rulemaking. And sometimes they do this to avoid 
the basic protections that are provided in the Administrative Proce- 
dure Act for rulemaking. 

So, for example, today, some of the most controversial issues in 
regulatory policy are being resolved with stealth regulations: civil 
rights policy at the Department of Education, coal mining permits 
at the Department of Interior and EPA, immigration policy at the 
Department of Homeland Security, Affordable Care Act policies at 
the IRS and the Department of Health and Human Services. 

So what are the process problems with a stealth regulation? The 
first is the basic concept of opportunity for public comment can be 
compromised, either because the agency doesn’t seek public com- 
ment, they simply issue the guidance document, or they receive 
comments but are under no obligation to respond to the comments. 
In the rulemaking process, you have a legal obligation as an agency 
to consider and respond to those comments. 

The second problem with stealth regulation is that 0MB and the 
interagency review process may be compromised. In rulemaking, 
those draft regulations go to 0MB and 0MB shares those with all 
agencies of the government, they take comments, 0MB passes back 
the comments. I worked 5 years, from 2001 to 2006, at OMB-OIRA, 
and I was in the midst of all that process. 

Now, these other types of processes may not involve either 0MB 
or the other agencies, so you don’t get the same vetting process in- 
side the government that you would do normally. 

Third, requirements for cost-benefit analysis and small business 
impact analysis are applicable to rulemakings, but not necessarily 
to all of these other actions. So you don’t get the same kind of eco- 
nomic analysis and small business analysis when you allow these 
stealth regulations to evolve. 

And finally, the scope for judicial review of agency actions may 
be narrowed if it’s not a rulemaking, if it’s one of these other ac- 
tions. Judges may be reluctant to intervene if there’s not a robust 
rulemaking record that’s been provided. And when you do these 
stealth regulations, you can often accomplish it without that robust 
record. 

Now, there are some courts that are beginning to detect this 
problem and are striking down some of these regulations, de facto 
regulations through stealth activity. 

I want to conclude and just give one small example, it’s on an 
issue that we can all relate to, which is the growing interest in 
electric cars in America. And I happen to be a person who’s inter- 
ested in an electric car. I drive from Bloomington to Indianapolis. 
It takes about 60 miles. To get there and back, I need an electric 
car with a range of 120 miles. So the technology’s getting better, 
but it’s not quite there, but I’m interested in this. 

What I find fascinating is that the State of California has actu- 
ally required, through regulation, that 15 percent of all new vehi- 
cles will be electric or zero emission by 2025. Ten other states have 
joined them, so we now have effectively a third of the country cov- 
ered by an electric car mandate. 



9 


Now, I looked closely at the history of this. Each of these electric 
vehicles could cost on average $10,000 more than the average vehi- 
cle, but they’ll save the consumer some money. So there’s an impor- 
tant cost-benefit question there. But the California analysis that 
supports this regulation only analyzes the regulation from Califor- 
nia’s perspective. It doesn’t consider the impact on other States in 
the country. 

Meanwhile, California’s not permitted to do this regulation un- 
less they get approval from the EPA on a waiver authority under 
the Clean Air Act. EPA granted the waiver, but EPA never did a 
cost-benefit analysis on a national perspective. So here we have, 
through a combination of activities, a national regulatory program, 
never been subject to a national cost-benefit analysis. 

Thank you very much. I look forward to the comments and ques- 
tions. 

[The prepared statement of Mr. Graham follows:] 
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Stealth Regulation: Addressing Agency 
Evasion of OIRA and the Administrative 
Procedure Act 

John d. Graham* & James w. Brouchel** 


Introduction 

In May 2014, the Harvard Journal of Law & Public Policy pub- 
lished a series of papers as part of a multiauthor collaboration 
organized by the Mercatus Center at George Mason Universi- 
tyO That series of papers, together with a forthcoming article by 
Hester Peirce^ reviews ways in which U.S. federal regulatory 
agencies engage in regulatory-like actions while avoiding re- 
quirements outlined by the Administrative Procedure AcT 
(APA) and regulatory oversight by the Office of Information 
and Regulatory Affairs (OIRA) of the U.S. Office of Manage- 
ment and Budget (OMB). This Article summarizes lessons from 
the series and offers reform proposals that may improve upon 
the current situation. 


* Dean, Indiana University School of Public and Environmental Affairs; Adminis- 
trator, Office of Information and Regulatory Affairs, Office of Management and 
Budget, Executive Office of the President, 2001-2006; Founding Director, Center for 
Risk Analysis, Harvard School of Public Health, 1989-2001; Ph.D., Carnegie Mellon 
University, 1983; M.A., Duke University, 1980; B.A., Wake Forest University, 1978. 

** Program Manager of the Regulatory Studies Program at the Mercatus Center 
at George Mason University. 

1. See John D. Graham & Cory R. Liu, Regulatory and Quasi-Regulatory Activity 
Without OMB and Benefit-Cost Review, 37 Harv. J.L. & Pub. Pol'y 425 (2014); Jerry 
Brito, "Agency Threats " and the Rule of Law: An Offer You Can 't Refuse, 37 Harv. J.L. 
& Pub. Pol'y 553 (2014); Henry? N. Butler & Nathaniel J. Harris, Sue, Settle and Shut 
Out the States: Destroying the Environmental Benefits of Cooperative Federalism, 37 
Harv. J.L. & Pub. Pol'y 579 (2014); Nina A. Mendelson & Jonathan B. Wiener, 
Responses to Agency Avoidance of OIRA, 37 Harv. J.L. & Pud. Pol'y 447 (2014); Stu- 
art Shapiro, Agency Oversight as "Whac-a-Mole": The Challenge of Reslricling Agency 
Use of Nonlegislative Rules, 37 Harv. J.L. & Pub. Pol'y 523 (2014). 

2. Hester Peirce, Regulating Through the Back Door Rulemaking at the Commodity 
Futures Trading Commission, 1 Harv. J.L. & Pub. Pol'y: Federalist Edition (forth- 
coming 2014). 

3. Administrative Procedure Act, 5 U.S.C. §§ 551-559 (2012). 
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The papers in our series tell an important story about how 
federal regulators— whether by design or by effect— 
circumvent both the APA and OIRA oversight. Regulators thus 
can achieve their ends without adhering to the standard regu- 
latory procedures that represent part of the checks and balanc- 
es of American government. These procedures have been de- 
signed to ensure that technical expertise drives regulatory 
decisionmaking, as well as to ensure a certain degree of demo- 
cratic accountability of regulators to the public. 

How widespread the problem is remains an open question.^ 
Powerful anecdotes, however, demonstrate how significant, 
rule-like actions having large economic impacts are escaping 
both OIRA oversight and standard mechanisms for democratic 
input in the policymaking process.^ Some of these examples are 
related to highly controversial and highly political actions by 
the federal government.^ Other anecdotes represent the day-to- 
day activity of federal agencies operating below the level of 
political visibility and media attention.^ These anecdotes, be- 
cause they emerge at multiple federal agencies in different ad- 
ministrations, suggest that a problem does in fact exist. Going 
forward, scholars and policymakers should, on an agency-by- 
agency basis, determine the extent of the problem and whether 
it is worsening over time. 

This Article is structured as follows. Part I describes the cur- 
rent regulatory environment in which agencies are operating, 
including the checks and balances that are supposed to ensure a 
minimal level of competence and accountability. In Part II, we 
describe how agencies circumvent these procedures, and we 
provide a nonexbaustive list of potential remedies. We conclude 
with an overview of regulatory reforms that might improve the 
current environment and a summary of the lessons learned from 
the collaboration between the Mercatus Center at George Mason 
University and the Harvard Journal of Law & Public Policy. 


4. Mendelson & Wiener, supra note 1, at 450. 

5. John Graham and Cory Liu mention four in their paper. Graham & Liu, supra 
note 1, at 426. 

6. For example, the Treasury Department's decision to delay portions of the 
Patient Protection and Affordable Care Act is described later in this paper. See 
infra notes 37-42 and accompanying text. 

7. For example, the EPA's move to determine formaldehyde exposure can cause 
leukemia. Graham & Liu, supra note 1, at 439^2. 
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1. Background 

In theory, the regulatory system in the United States is a bi- 
lateral relationship between the will of Congress, as expressed 
in authorizing statutes, and the actions of agencies, ordered to 
implement the statutory mandates they receive.® Assuming a 
statute is constitutional, the judiciary's role is to ensure that the 
agencies' actions are faithful to the statutes. 

The reality of the regulatory state is more complicated be- 
cause of additional checks and balances imposed by Congress 
and the President. The APA and the OIRA review process are 
perhaps the two most important checks and balances added 
since the Progressive Era. 

Both the APA and OIRA review touch on the themes of 
democratic accountability and technical competence. Demo- 
cratic accountability asks regulators to be sensitive to the wish- 
es of the people the regulatory system is supposed to serve, as 
reflected in the legislation their elected representatives pass 
and the comments citizens submit to agencies. Technical com- 
petence refers to the proper use of scientific, engineering, and 
economic information, including the expectahon that rules will 
accomplish their statutory objectives while, whenever feasible 
and lawful, meeting basic standards of economic efficiency. 

The Administrative Procedure Act, passed in 1946,® was de- 
signed to ensure democratic checks on regulatory^ agencies (e.g., 
the requirements for public participation in rulemaking) but has 
evolved to place substantive, technical checks on regulatory ac- 
tions (e.g., the requirement for substantial evidence in support of 
regulatory^ actions). The APA emerged to resolve conflicts asso- 
ciated with New Deal regulatory policies. Interest groups who 
were left out of the rulemaking process wanted a tool to make 
regulations more democratic, and regulators wanted to make the 
rules harder to reverse in a subsequent administratioir. Although 
the APA procedures were established at a time when there were 
far fewer regulatory agencies than exist today, the APA proce- 
dures, as embellished through judicial interpretation, have had a 


8. For a history and rationale of the U.S. regulatory state, see Susan E. Dudley 
& Jerry Brito, Regulation: A Primer (2d ed. 2012). 

9. Administrative Procedure Act, 5 U.S.C. §§ 551-559 (2012). 

10. Barry McNollgast, The Political Origins of the Administrative Procedure Act, 15 
J.L. ECON. & Org. 180 (1999). 
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durable effect during the decades of expansion and moderniza- 
tioir of the federal regulatory state. 

The Act sets up two ways by which agencies can promulgate 
regulations." For a variety of reasons, agencies rarely use the 
first, known as formal rulemaking, The second, and the most 
common way of issuing regulations, is known as informal 
rulemaking. It dispenses with the trial-like procedures found in 
formal rulemaking, such as cross-examination of experts, and 
establishes a process by which the public can comment on reg- 
ulations. Agencies are then required to respond to the public's 
comments. Failure to respond to comments can cause rules to 
be deemed "arbitrary and capricious" and vacated by a judge. 
This bar may be a fairly low one for agencies to pass, but it al- 
lows anyone with "standing," roughly meaning parties who 
are impacted by a regulation, to sue the agencies. It is essenhal- 
ly a bill of rights for those affected that allows for some judicial 
oversight. The process thereby allows the public an opportuni- 
ty to participate in government rulemaking to mimic the dem- 
ocratic process, particularly because regulatory decisions can 
impact virtually every aspect of American life. Over time, the 
arbitrary and capricious test has evolved to embrace more 
technical expectations, such as the requirement for "substantial 
evidence" and the so-called "default rules" for benefit-cost 
analysis that the courts apply when Congress is silent about 
benefits and costs in the authorizing statute. 

The second important component of the regulatory oversight 
system is review of proposed and final regulations by OIRA, a 
statutory office housed within the OMB. OIRA was created in 
late 1980 by President Carter pursuant to the Paperwork Re- 
duction Act.i^ Several months later, in February 1981, President 
Reagan issued an executive order requiring that all "major" 
regulations be accompanied by a Regulatory Impact Analysis 
(RIA), wbicb included a benefit-cost analysis. More im- 
portantly, President Reagan instructed agencies that they were 


11. For more information on the processes through which regulations are creat- 
ed, see Dudley & Brito, supra note 8, at 35-55. 

12. Aaron Nielson, In Defense of Formal Rulemaking, OHIO St. L.J. (forlhcoming). 

13. Cass R. Sunstein, The Cost-Benefit State: The Future of Regulatory 
Protection (2003). 

14. Paperwork Reduction Act, 44 U.S.C. §§ 3501-3521 (2006). 

15. Exec. Order No. 12,291, 46 Fed. Reg. 1^193 (Feb. 19, 1981). 
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not permitted to publish a new regulation in the Federal Register 
until OIRA cleared it. Like the APA, the Reagan executive or- 
der sought to advance democratic values as well as technical 
competence. As the only elected official in the executive 
branch, the President was politically accountable for the actions 
of federal regulatory agencies (particularly those located in 
cabinet departments), and the Reagan executive order made 
clear that OIRA— and ultimately the White House — would re- 
view regulatory actions to make sure they were consistent with 
the President's policy priorities. From a technical-competence 
perspective, the Order also explicitly made economic efficiency 
an important goal of rulemaking, as the order mandated that 
agencies, where permissible under law, shall produce regula- 
tions whose benefits "outweigh" their costs and choose regula- 
tory alternatives that "maximize net benefits."^'’ 

Although controversial when first implemented, OIRA re- 
view has become a permanent feature of the federal regulatory 
process. Some analytic requirements, however, preceded OI- 
RA's creation. These requirements began during the Nixon 
administration and were buttressed by President Carter before 
Congress created OIRA and the Reagan administration estab- 
lished the formal OIRA regulatory review process.^*^ Since the 
Reagan administration, presidents from both parties have re- 
mained committed to regulatory review. For example, in 1993, 
President Clinton issued Executive Order 12,866,i’ which modi- 
fied Reagan's Executive Order 12,291 and targeted OlRA's re- 
view on "significant" actions but left in place the essential ele- 
ments of E.O. 12,291 (i.e., centralized OIRA review and the RIA 
requirement). E.O. 12,866 is still in effect today, as Presidents 
George W. Bush and Barack Obama both remained committed 
to the Order's principles of regulafory review. Indeed, Bush 


16. M. 

17. See Michael Livermore &. Richard Revesz, Three Stages in the Use of Cost- 
Benefit Analysis as a Tool for Evaluating U.S. Regulatory Policy (Eur. Univ. hisL, Max 
Weber Lecture Series, MWP— LS 2012/05, 2012), available at http://cadmus.eui.eu/ 
handle/1814/22774. 

18. Jim Tozzi, OlRA's Formative Years: The Historical Record ofi Centralized Regula- 
tory Review Preceding OlRA's Founding, 63 Admin. L. Rev. 37, 40-41 (2011). 

19. Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (Oct. 4, 1993). 
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and Obama both issued executive orders aimed at buttressing 
or expandmg OIRA's review authority 
The ultimate effect of OIRA's emergence has been to give a 
nationally elected political figure, the President, greater author- 
ity over the federal regulatory process, as the ultimate source of 
OIRA's political muscle in battles with regulators is the White 
House. From a technical point of view, OIRA's emergence has 
also inserted a form of technical review over the work of agen- 
cy managers and experts because, after interagency review, the 
final word on a technical matter may come from OIRA rather 
than a regulatory agency. OIRA has a limited staff, but it can 
draw on specialized expertise from numerous agencies in the 
executive branch as well as the Council of Economic Advisers, 
the Office of Science and Technology Policy, and the Council 
on Environmental Quality. An advantage of OIRA's emergence 
is that there is now an institutional check on the "tunnel vi- 
sion" at agencies that have limited incentives to produce rules 
that take benefits and costs into account.^^ 

The requirement for review by a centralized executive body 
was another attempt to provide a check on agencies, in this 
case, by the President, who oversees the agencies. The re- 
quirement to do an RIA and ensure that, at a minimum, bene- 
fits exceed costs, may provide a slightly higher bar to passage 
of regulations than was set by the APA's arbitrary and capri- 
cious standards. Moreover, federal courts are increasingly en- 
forcing a default benefit-cost standard under the APA.^ The 
numeric test, however, is difficult to enforce in cases where a 
rule has important intangible benefits or costs. In fact. Presi- 
dent Clinton changed the OIRA review standard from "bene- 
fits outweigh costs" to "benefits justify costs" to allow agencies 
to weigh a variety of intangible factors. 

From a practical point of view, the bigger difficulty for the 
President is that OIRA's staff has shrunk since its creation, 
from a peak of about ninety employees to fewer than fifty at 
the start of the Obama Administration, and to a low of thirty- 


20. See Exec. Order No. 13,563, 76 Fed. Reg. 3821 (Jan. 21, 2011); Exec. Order No. 
13,422, 72 Fed. Reg. 2763 (Jan. 23, 2007). 

21. For a discussion of the bureaucratic problem of tunnel vision at agencies, see 
Stephen Breyer, Breaking the Vicious Circle: Toward Eefective Risk Regu- 
lation 10-21 (1993). 

22. SUNSTEIN, supra note 13. 
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eight at the end of 2013. Meanwhile, the regulatory agencies 
have roughly doubled in size during that period, with more 
than 200,000 people employed at rule-writing agencies. Regu- 
latory agencies outspend OIRA by a factor of 7000 to IH even 
while the small staff at OIRA is charged with overseeing the 
roughly 3000 regulations finalized each year.^® Just to keep up 
with inflation, OIRA's budget would be over 30% higher today 
if the agency's resources had held constant since 1981.^'’ Even 
keeping OIRA resources constant in real terms, however, is 
likely insufficient given the increased activity at the federal 
regulatory agencies. Had OIRA's budget kept pace with the 
growth of regulator)^ agency spending, OIRA's budget would 
be more than 200% above its 1981 levels in real terms.^^ As it 
stands, OIRA need only make marginal improvements to one 
of the many economically significant regulations the agency 
reviews each year to save society the resources to pay for the 
agency's current^ small budget of a little over $8 million an- 
nually (in 2013 dollars).^* 

OIRA can draw on assistance from the Council of Economic 
Advisers and experts at other federal departments and agencies, 
but OIRA, due to its small size and limited authority, is now a 
modest force in the federal regulatory process relative to other 
agencies. As a result, despite OIRA review, the annual number 
of federal regulatory actions supported by quantitative estimates 
of benefits and costs is small— just fourteen in FY 2012.^® Not 


23. Susan Dudley & Melinda Warren, Sequester's impact on Regulatory Agencies 
Modest (George Washington Univ. Reg. Studies Ctr. & Weidenbaum Ctr. on the 
Econ., Gov't, and Pub. Pol'y, Regulators' Budget Report 35, 2013), available at 
hltp://wc. wustl.edu/files/wc/irnce/2014_regulalors_budget.pdf. 

24. Jerry Ellig & James Broughel OIRA Spending Falls as Agency Spending Sioells, 

Mercatus Ctr. at George Mason Univ. (Oct. 17, 2013), 

http://mcrcatus.org/publication/oira spending falls agency spending swells. 

25. U.S. Office of Mgmt. & Budget, Dr.vft Report to Congress on the Bene- 
fits AND Costs of Federal Regulations and Agency Compliance with the 
Unfunded Mandates Reform Act (2013), available at 
http://www.whitehouse.gov/sites/default/files/omb/rnforeg/2013_cb/draft_2013_c 
ost_benefit_report.pdf. 

26. Ellig & Broughel, supra note 24. 

27. Id. 

28. Id. 

29. See U.S. Office of Mgmt. & Budget, supra note 25, at 22. 
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surprisingly, presidents since at least Harry Truman have com- 
plained about the difficulty of controlling regulatory ageiacies.* 
In addition to helping an elected official, the President, serve 
the public interest, OIRA's role is to ensure a minimum level of 
competence from agencies, in essence acting like a watchdog to 
provide oversight of agency actions.^! The requirement to do an 
RIA exists to ensure that agencies follow certain principles of 
good policymaking when promulgating regulations. These 
principles include steps like identifying the problem the agency 
is seeking to solve, identifying alternahve ways to address the 
problem (including nonregulator)^ solutions), and evaluating 
the effectiveness, cost-effectiveness, and efficiency of each of 
those alternatives with a benefit-cost analysis. 

These two components of our regulatory oversight system, 
democratic accountability and technical expertise, are now cen- 
tral features of the U.S. regulatory state. As we will see, with- 
out these components the system breaks down. When agencies 
are no longer snbject to these checks and balances, they take 
actions that are questionable on both democratic and technical 
grounds. Not onfy is this behavior a problem for making regu- 
lations that achieve their goals, it also erodes the credibility of 
our political institutions in the public's eyes.^^ 

What we have described as "checks and balances" on agen- 
cies may seem to some like bureaucratic obstacles to serving 
their conception of the public interest. Neither the APA nor 
OIRA review, however, necessarily restrains or slows federal 
regulatory agencies. Many regulatory actions can be fully justi- 
fied under the standards and procedures created by the APA 
and OIRA. In circumstances where the APA or OIRA do pose 
an obstacle to agency objectives, federal regulators do not nec- 
essarily surrender. To the contrary, we have shown— through 
the papers in this series— that agencies take creative steps to 
bypass the APA and OIRA review. Agencies behave this way 


30. Elena Kagan, Presidential Administration, 114 ELvrv. L. Rev. 2245, 2272-73 (2001). 

31. Hearing Before the H. Subcornm. on Regulatory Reform, Cormnerckl, and Anti- 
trust Law, 113th Cong. (2013) (testimony of John F. Morrall III, Affiliated Senior 
Scholar, Mercatus Ctr. at George Mason Univ.), available at 
http://mercatus.org/sites/default/files/Morrall_01RA-powers_testimony_092713.pdf. 

32. See Exec. Order No. 12,291, supra note 15; Exec. Order No. 12,866, supra note 19. 

33. Peirce, supra note 2. 




19 


38 Harvard Journal of Law & Pub. Pol'y: Federalist [Vol. 1 

because they are permitted to do so, although the process they 
follow is not always apparent to the President or to Coirgress. 

II. Problems and Potential Solutions 

Although the usual rulemaking procedures give permanence 
and legality to a policy, for a variety of reasons that system 
may appear too burdensome to agencies at times, so agencies 
may prefer to use other, less accountable methods to set poli- 
cy.^^ Here we describe several, but not all, of the ways agencies 
may regulate through the back door, so to speak. 

There are important differences between the various meth- 
ods agencies employ, and different agencies that engage in 
these actions may do so to different degrees, depending on 
their statutory constraints, agency culture, the receptivity of 
potential partners (e.g., the States), and other factors. Some 
methods of evading OIRA review and the APA, like consent 
decrees, may be legally binding, while others methods are not, 
such as threats made by agency officials (e.g., warning letters 
or enforcement achons) or issuairces of policy memoranda or 
guidance documents. 

A. Policy Memoranda and Guidance Documents 

Guidance documents and polic)^ memoranda are sets of in- 
structions or announcements written by agencies to inform regu- 
lated parties of what they can do to be confident they are in 
compliance with a regulation. Regulatory agencies also use 
these documents to control the activities of the agency staff and 
to avoid ad-hoc and inconsistent enforcement of rules b)^ differ- 
ent personnel within an agency. Informal policy documents are 
not legally binding but they may elicit changes in behavior as 
individuals view actions outlined in these documents as a safe 
harbor for complying with a regulation or, even when no regula- 
hon exists, as a path to avoiding conflicts with the regulatory 
agency. Documents of this sort may have a purpose beyond 
avoiding the APA or OIRA, of course. They clarify the terms of 
regulations that may have been written originally witb vague 
language. They help to keep the public informed about what 


34. Sec Mendelson & Wiener, supra note 1, at 468-81. 

35. Connor N. Raso, Note, Strategic or Sincere? Analyzing Agency Use of Guidance 
Documents, 119 Yale LJ. 782 (2010). 
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agency staff are thinking and they are a method for administra- 
tive bureau chiefs to control their subordinates' behavior. 

Agencies, however, can also use these documents in instances 
where the)^ might want to change the behavior of the regulated 
public but for reasons of time, political sensitivity, or constraints 
on resources, they might find the usual regulatory procedures 
too burdensome.^^ Or agencies may simply want to avoid OIRA 
review and the informal rulemaking process. The line between 
what is a legitimate use of agency guidance or policy memoran- 
da and what is not certainly is vague. One criterion for discern- 
ing this line could be whether guidance qualifies as "significant" 
as defined under Executive Order 12,866. If an agency action is 
non-binding, for example, it is difficult to imagine why it should 
have an annual impact of over $100 million on the economy. A 
significance determination might upgrade the status of any 
guidance to the level of a traditional regulation. 

One example of guidance that clearly had measureable eco- 
nomic impacts relates to the 2010 Patient Protection and Af- 
fordable Care Act.^^ In July 2013, the IRS delayed reporting re- 
quirements for employers for one year through an 
announcement in a Treasury blog post.^*^ Employer "shared re- 
sponsibility payments," which are fines imposed on employers 
for not providing health insurance to certain employees, were 
also delayed. The IRS followed this announcement by issuing 
a "bulletin" to businesses outlining how to stay in compliance 
during the transition period before reporting requirements and 
fines would be fully implemented.^® Previously, guidance to 
employers regarding the employer responsibility payment was 


36. Guidance documents can also be used to elicit changes in firm behavior in 
order to make the costs and benefits of an actual regulation appear smaller in the 
future. For example, if a majority of firms are in compliance with guidance, for- 
malizing the policy in a regulation appears to present little cost to society. This 
appearance is misleading, however, if firms felt pressure to comply with the orig- 
inal guidance. Enforcement actions by agencies can have similar effects. See 
Peirce, svpra note 4. 

37. Patient Protection and Affordable Care Act, Pub. Law No. 111-148, 124 Stat. 
119 (2010). 

38. Mark J. Mazur, Continuing to Implement the ACA in a Careful, Thoughtful Man- 
ner, U.S. Dep'T of Treasury (July 2, 2013), http://www.treasury.gov/connect/blog/ 
pages/continuing-to-implement-the-aca-in-a-careful-thoughtful-manner-.aspx. 

39. Id. 

40. 1.R.S. Notice 2013-45 (July 29, 2013). 
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issued in the form of a proposed rule in the Federal Register'^^ 
and the IRS took comments from the public oir the proposal. 
The IRS's decision to issue the delay in the employer responsi- 
bility payment through a press release and subsequent bulletin, 
without taking further comments from the public as the policy 
changed, may be due either to the political sensitivity sur- 
rounding the issue or to the need to implement a policy change 
quickly before a key deadline on January 1, 2014. The imple- 
mentation date for the fines changed yet again when the regu- 
lation was eventually finalized, demonstrating the ad-hoc and 
unpredictable nature of IRS policy Even with the regulation 
finalized, emploj^ers have little assurance that a policy is now 
firmly in place that will not be overridden by another bulletin. 

If nothing else, OIRA should find better waj^s of tracking 
guidance documents and policy memoranda. This responsibil- 
ity is well in line with OIRA's role as an "information aggrega- 
tor. Information on agency use of guidance documents is 
dispersed throughout the government, making it difficult to 
track, and scholars have suggested that more empirical work is 
needed to determine the extent of the problems posed by these 
documents.^ This suggestion should not be controversial, but it 
may mean that OIRA needs more resources. As we have al- 
ready noted and will stress again later, OIRA staffing levels are 
a serious concern because the organization's staffing has di- 
minished over time, while regulatory agency responsibilities 
and spending have increased significantly ."'s 

One solution would be to return to the system in place under 
President George W. Bush, where an executive order explicitly 
stated that OIRA would review all significant guidance docu- 
ments.'*^ The Obama administration later repealed President 
Bush's executive order."*^ The OMB, however, still claims au- 


41. Shared Responsibilitv for Employers Regarding Health Coverage, 78 Fed. 
Reg, 217 (Jan. 2, 2013). 

42. Shared Responsibility lor Employers Regarding Health Coverage, 79 Fed. 
Reg. 29 (February 12, 2014). 

43. See Cass R. Sunstem, The Office of Information and Regulatory Affairs: Myths 
and Realities, 126 Harv. L. Rev. 1838 (2013). 

44. See, e.g., Mendelson & Wiener, supra note 1, at 462-63. 

45. Eliig & Broughel, supra note 24. 

46. Exec. Order No. 13,422, 72 Fed. Reg. 2763 (Jan, 23, 2007). 

47. Exec. Order No. 13,497, 74 Fed. Reg. 6113 (Feb. 4, 2009). 
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thority to informally review these documents/*^ and it has re- 
tained a bulletin, written during the Bush administration, that 
outlines agency good guidance practices.'*'’ 

As such, OIRA has reviewed over 250 "notices" issued by 
agencies since 2009.5** It is unclear how many more notices may 
have escaped OIRA's attention. As with regulations, OIRA 
should have the explicit authority to return agency guidance 
and to require benefit-cost analysis for guidance having an 
economic impact of over $100 million annually. 

Another solution would be to label all guidance documents 
and policy memoranda as nonbinding.^* This policy would tell 
regulated parties that they can choose to ignore guidance doc- 
uments and policy memoranda if they wish, so long as they 
comply with underlying regulations. Firms could also use la- 
bels in court to defend against any enforcement actions in- 
formed by agency guidance. 

A stronger step would be to require notice and comment for 
all significant guidance documents.^^ A requirement to do an 
RIA could be mandated by executive order or by legislation. 
Or, an RIA could be required if OIRA's Administrator requests 
it. Agency guidance would become very much like APA "legis- 
lative" rulemaking, and this is precisely the point. Agency ac- 
tions that have rule-like effects should be treated like rules and 
go through the usual procedures that agencies have followed 
for over three decades. 


48. Memorandum from Peter Orszag, Dir., Office of Mgmt. & Budget, to the Heads 
and Acting Heads of Executive Etepartments and Agencies (Mar. 4, 2009), available at 
http://wvi'w. whitehouse.gov/sites/default/files/omb/assets/memoranda_fy2009/m09- 
13.pdf. 

49. U.S. Office of Mgmt. & Budget, Final Bulletin for Agency Good Guid- 
ance Practices (2007), available at http://www.whitehouse.gov/sites/default/ 
files/omb/assets/omb/memoranda/fy2007/m07-07.pdf. 

50. His lorical Reports, U.S. Office of Mgmt. & Budget, 
www.reginfo.gov/public/do/eoHistoricalReport (last visited Feb. 4, 2014). 

51. Administrative Conference of the United States, Recommendation 92-2, 
Agency Policy Statements, 57 Fed. Reg. 30,103 duly 8, 1992). 

52. An additional labeling requirement could be to force agencies to cite in doc- 
uments the statute or regulation that spells out the agency's authority in the area 
where the agency is providing guidance. This requirement would help in those 
cases where an agency's legal authority to issue guidance is in doubt. 

53. ACUS recommended a voluntar)^ approach. See Administrative Conference 
of the United States, Recommendation 76-5, Interpretive Rules of General Ap- 
plicability and Statements of General Policy, 41 Fed. Reg. 56,769 (Dec. 30, 1976). 
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An even more forceful solution would be judicial review of 
guidance documents, meaning a legal process could be set up 
that outlines the process for creating guidance documents, and 
regulated entities could challenge the guidance in court if 
agencies did not follow the proper procedures. However, as 
Stuart Shapiro has argued, this type of proposal may lead to 
more use of interim final rules or other even less accountable 
methods that are harder to track than guidance documents.®^ 
Agencies might resort to ad-hoc enforcement, issuance of 
warning letters, or threats directed at firms if they feel that is- 
suing guidance documents has become too burdensome.^^ In- 
deed, there may be diminishing marginal returns to the over- 
sight measures OIRA could implement if agencies simply find 
further evasion techniques. 

Nonetheless, judicial review is worth considering on a subset 
of guidance documenfs with significant welfare consequences as 
if is unclear whether Shapiro's findings — that evasive activities 
are likely to increase with more oversight— apply beyond his 
case study of fhe Department of Labor. There are reasons to 
think agencies will continue to use guidance because these doc- 
uments maintain an element of permanence that can be hard to 
reverse in subsequent years, and regulators are likely concerned 
about their legacies. Furthermore, it is not clear that regulatory 
review requirements under Execuhve Order 12,866 are leading 
to more evasive tactics because similar evasive activities occur at 
independent regulatory commissions, which arc exempt from 
12,866 requirements.®*’ Factors other than judicial review or OI- 
RA review, such as political salience, may be primary drivers of 
agency avoidance of proper regulatory charmels. 

B. Agencies Delegating to State-Level Authorities 

Another problem occurs when agencies defer or delegate 
their regulatory authority to the state level. Generally, the fed- 
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eral government should consider preempting state laws in in- 
stances where haviirg a multitude of state and local regulations 
is less efficient than having one standard at the federal level. 

Even when efficiencv is maximized, there are still costs to cen- 
^ ' 

tralization, however. States lose the ability to tailor regulations 
to their unique populations and conditions and they lose the 
opportunity to serve as laboratories of democracy. 

In some instances, federal regulators — when they desire a 
stricter regulation than can be justified under APA or OIRA 
review— may collaborate with key state regulators to set stand- 
ards that will have national implications. A business regulation 
that is adopted in large states such as California or New York 
certainly has national economic ramifications and may end up 
being a de facto federal regulation if regulated firms decide to 
adjust their nationwide production processes rather than pro- 
duce different products for populations in different states. Un- 
der some authorizing statutes, states are permitted to set strict- 
er standards than the federal government, either unequivocally 
or only if the federal government determines that the states 
have satisfied certain evidentiary conditions. Graham and Liu 
point to California, which has the special status of being able to 
apply for a waiver from preemption of federal laws under the 
Clean Air Act. A waiver of preemption of this sort occurs when 
a state decides to "go its own way," and the evidentiary re- 
quirements for the waiver vary by statute. In some cases, these 
waivers arc desirable because they allow states to experiment 
with different solutions to societal problems. As such, it is im- 
portant to identify those cases where a wmiver will have impli- 
cations bcjmnd the border of the state receiving it. 

In 2009, the EPA granted a waiver to California to set its own 
standards for greenhouse gas emissions from automobiles.^* Giv- 
en that California is such a large part of the U.S. car market, this 
change could have major implications for the entire U.S. car mar- 
ket. Yet this policy was not accompanied b}^ a national benefit- 
cost analysis even though it was likely to have significant impacts 
on the national economy. Indeed, there are strong reasons to be- 
lieve the policy might fail a benefit-cost test were one to be done.*"* 
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One solution would be to allow OIRA to require an RIA for 
sigiaificant waivers of preemption that are likely to have rrational 
implications. Requiring comment on these waivers from the na- 
tional public would also allow impacted parties, in this case par- 
ties outside of California, to be heard in a democratic manner. 

C. Failure to Enforce Existing Rules 

A similar problem occurs when agencies choose not to enforce 
existing laws aird regulations or they issue waivers to parties that 
normally would be required to comply with a regulation. For ex- 
ample, in June 2012, then-Secretary of Homeland Security Janet 
Napolitano issued a memorandum titled "Exercising Prosecutori- 
al Discretion with Respect to Individuals Who Came to the United 
States as Children."'’® Tlris memo explained that the deportation of 
illegal immigrants who arrived in the United States as children 
would be halted under certain circumstances. The policy was an- 
nounced by posting the memo on the Department of Homeland 
Seairity website and in a press conference given by President 
Obama."® Analysts speculated that the policy was anirouirced be- 
cause legislation that the President preferred was stuck in a divid- 
ed Congress and thus had little chance of passage.^ In fact, the 
President cited this reason in his speech. The policy was highly 
controversial, was cited in news stories, and became a theme in 
the 2012 election campaigir. Uris example suggests that agencies 
may use backdoor rulemaking when political sensitivity is high or 
when Congress has blocked a legislative initiative."® This policy 
was likely to be controversial whether it went through legislative 
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or regulatory channels, so perhaps there was little additional cost 
in added conhoversy by settmg policy through a memorandum 
rather than through a regulation. 

When agencies issue waivers for policies that have national im- 
plicahons or are significant in nature, these waivers should un- 
dergo OIRA review and potentially be accompanied by a benefit- 
cost analysis. Agencies might also he recjuired to seek public 
comments before issuing significant waivers. Going further, judi- 
cial review is a useful device when agencies fail to enforce rules, 
as this behavior is otherwise very difficult for an organizahon like 
OIRA to monitor.®^ At the very least, OIRA should track waiver 
activity at agencies and post the information on its wehsite. 

One of fhe primary elements of a political system that adheres 
to the rule of law is the nohon that all are treated equally urrder 
the law.'^'’ Waivers by their very nature violate this notion, and as 
such should arouse suspicion whenever they are used in a polih- 
cally sensitive manner. Failure to enforce a regulation is a choice 
hy regulators and a form of policy making, just as is enforcement 
of a regulation. As such, examples of nonenforcement should be 
treated no differently than any regulation. One way to do this 
would be would be for Congress to lay out more clearly under 
what circumstances agencies are allowed to decline enforcing a 
particular regulahon and to allow parties impacted by nonen- 
forcement to challenge an agency decision in court. If Congress is 
clear about when agencies may decline to enforce policies, it also 
would help rein in abusive "sue and settle" practices (described 
shortly) while still allowing legitimate claims against agency non- 
enforcement of rules. One of the easiest ways for Congress to do 
this would be to allow agencies more time when setting legisla- 
hve deadlines, because lack of time is one important reason agen- 
cies might not be able to enforce a parhcular statute. As a result, 
agencies would not be violating the law if they ran into problems 
implementing a policy by a date set by Congress. 

D. Sue and Settle Litigation 

Still another method of avoidiirg checks oir agency activities 
occurs when states or non-profit organizahons sue federal regu- 
lafory agencies and settle in the form of a consenf decree by 
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agreeing to issue a regulatory action.'’^ Generally, this behavior 
occurs when an outside group believes air agency is not acting as 
it is required by statute. Agenc)^ staff who favor the regulation 
may view such lawsuits as "friendly." In these cases, the agency 
(or parts thereof), whose interests may be aligned with those of 
fhe suing group, will agree fo settle the lawsuit in exchange for 
issuing a regulation of some kind. In many instances, the regula- 
tions will still undergo OIRA review and notice and comment. 
The agency, however, is often under such a strict time constraint 
due to deadlines set in the consent decree that it can be difficult 
or impossible for OIRA to provide effective oversight or for the 
agency to adequately respond to public comments. Empirical 
research has found thaf longer OIRA review times are correlated 
with higher-quality economic analysis from agencies.®^ If better 
analysis drives better decisions, speeding up the regulatory re- 
view process with strict judicially enforced deadlines can lead to 
regulations that do not achieve objectives. 

An example of this "sue and settle" phenomenon occurred in 
2009 when several environmental groups sued the ERA for not 
properly enforcing the regional haze standards (RHS) outlined 
by the Clean Air Act.® The ERA entered into five consent de- 
crees with the suing groups, and these agreements set strict 
deadlines for the ERA to initiate plans for enforcing RHS regu- 
lations. The ERA then used these deadlines as an excuse to re- 
ject state plans for compliance, claiming the agency did not 
have enough time to evaluate the states' plans.*’^ This excuse 
left some states out in the cold and forced them to adhere to the 
era's preferred standard rather than their own. 

One solution to this problem would be to have OIRA review 
proposed consent decrees that agencies wish to sign. After all, 
the agency and OIRA are both representing the President in the 
litigation, and the President, by executive order or pursuant to 
legislation, could stipulate that OIRA must clear any draft con- 
sent agreement. OIRA, however, currently lacks the staff to re- 
view all these judicial settlements, and some might argue that 


66. See generally Butler & Harris, supra note 1. 

67. Jerry Ellig & Rosemarie Pike, Regulatory Process, Regulatory Reform, and the 
Quality of Regulatory Impact Analysis (Mercatus Ctr. at George Mason Univ., Work- 
ing Paper No. 13-13, 2013). 

68. Butler & Harris, supra note 1, at 604-606. 

69. Id. 




28 


No. 1] Stealth Regulation 47 

OIRA, because it is part of the Executive Office of the Presi- 
dent, will politicize the judicial process. As an alternative, OI- 
RA might require an RIA for any regulations promulgated as a 
result of a consent decree, whether significant or not (assuming 
there is adequate time for the agency to conduct one). 

Henry Butler and Nathaniel Harris propose several additional 
soluhons to this problem. First, they recommend that judges take 
a more active role in monitoring sue-and-settle consent decrees, 
and that the Supreme Court make it easier for states or other third 
parhes, who are impacted by the agreement but are not direct 
parhes entering into it, to intervene in the consent decree. A final 
option would be for Congress to pass legislation making it easier 
for third parties to engage in the consent decree process.^® 

Butler and Harris are skeptical of the role that notice and 
comment can play in the consent decree process, but they do 
not discuss what role RIA might play. If agencies were re- 
quired to produce an RIA as a prelude to entering into consent 
decrees, it might shed light on those instances where these 
agreements produce highly inefficient results. 

E. Other Evasion Tactics 

Agency threats, ad-hoc enforcement, and warning letters are 
some of the methods most available to agencies to influence firms' 
behavior, as well as some of the most difficult to monitor. For ex- 
ample, the Food and Drug Administration (FDA) recently issued 
a warning letter to 23andMe, hac., a company that sold take-at- 
home genetic tests, including disease-risk analyses.^^ The letter 
directed the company to cease offering its personal genome ser- 
vices until it received further approval from the FDA. 23andMe 
responded by ceasing its disease-risk analysis services, although it 
coirtiiaued its geiredc testing services.^^ Warning letters such as 
this one clearly elicit responses from regulated firms, although 
they are not technical^ binding like a statute or a regulahon is. 
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One simple reform is to require agencies to inform regulated 
parties wheir a communicatioir is only a recommendation and 
is not legally binding. This reform would clarify the policy and 
reduce uncertainty. Agencies could also be required to cite the 
statute or regulation that defines agency authority in the area 
the warning letter addresses. This requirement could also per- 
tain to agencies using social media to pressure or intimidate 
firms, such as when the Director of the Consumer Financial 
Protection Bureau used Twitter to put companies "on notice" 
about the Agency's intentions to rein in deceptive practices.’^ 

Stronger OIRA requirements sometimes have the perverse 
effect of inducing agencies to employ techniques that are hard- 
er to track and review. Shapiro's article points to the danger 
that agencies will increasing^ use more evasive tactics, like 
threats, warning letters, and ad-hoc enforcement, as Congress 
or the President place new OIRA review requirements on other 
activities, such as agency guidance. We believe this danger is 
likely overblown, however. First, agencies are unlikely to pre- 
fer using a warning letter over a guidance document because 
guidance documents are relevant to all firms in a particular 
domain, and warning letters or threats are likely only applied 
to one firm at a time. Next, subsec|uent administrations can eas- 
ily reverse threats and enforcement, whereas the effects of 
guidance documents are harder to undo if firms have already 
expended resources to comply. Regulators concerned with 
their legacies would likely prefer guidance for this reason. 

Finally, not all possible evasion tachcs that agencies could use 
are worth the trouble to police. For example, an agency could 
split a big rule into mulhple rules to escape OIRA review, be- 
cause each of the smaller rules may fall short of the minimum 
significance thresholds that trigger the OIRA review process."^ 
But regulations take a lot of agency time and resources to write, 
and adding work for themselves by creating multiple rules is 
unlikely to appeal to agency staff. Additionally, the nature of 
repeated interachon between OIRA and the agencies makes it 
likely that OIRA will eventually catch on to this achvity and find 
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a way to reprimand agencies that behave in this manner.^^ For 
example, OIRA could determine that a small mle is sigiaificant 
because it is closely related to several other proposed rules that, 
together, are significant. OIRA has final authority on significance 
determinations. For similar reasons of repeated interaction, it is 
unlikely that agencies are combining regulations to add com- 
plexity to the review process, and thereby confuse OIRA, though 
some cases of this achvity may exist.^** 

Incorporation by reference of private or international stand- 
ards is another way agencies might avoid some review proce- 
dures. In this case, agencies give up discretion over the precise 
terms of the standard chosen and thus it is unlikely that they 
would choose this method routinety. Regulatory staffs of U.S. 
agencies, however, can and often do play a large role in inter- 
nahonal standard-setting discussions. The Basel capital ade- 
quacy standards is one such example.^^ In these instances, 
agencies may have a strong interest in deferring to internation- 
al standards, especially because departing from such standards 
may prove difficult once a standard is in place. Even so, such 
standards will still have to be set in a regulation, thereby mak- 
ing them subject to the APA and to OIRA review. 

III. Conclusion 

The solutions mentioned in this Article fall into several broad 
reform categories, which we explore more closely below. 

A. Earlier Engagement 

OIRA could engage agencies earlier in the process of creating 
policy documents, including guidance documents or policy 
memoranda or any regulatory policy that significantly affects 
regulated entities. In theory, this solution is attractive, but it is 
unrealistic today given the considerable declines in OIRA's 
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staffing and funding levels since the agency's inception/® Ol- 
RA's resources clearly should be increased for this reason. In 
addition to the resource problem, however, OIRA would have 
to rely on early notification from agencies to make a determina- 
tion that an issue is significant. As the very point of such notifi- 
cation and oversight is precisely why agencies sometimes re- 
sort to these non-APA tools to begin with, it is unlikely that 
OIRA would see complete compliance. 

Presidents also have other means to control agencies, such as 
budgets and removal of agency heads. Unfortunately, although 
presidents can recommend budget cuts to non-compliant agen- 
cies, Congress may ignore them (and often does), and presi- 
dents are extremely wary of removing agency heads. 

If, at a minimum, OIRA were to track agency use of policy 
documents and guidance, it would be an important source of 
transparency and would make empirical analysis of agencies' 
back-door rulemaking activities easier. The Government Ac- 
countability Office could also perform this role because it al- 
ready tracks many rulemakings.®® Tracking would also not in- 
terfere with the useful role that these documents play in terms 
of informing the public and allowing agency management a 
method for controlling lower-level staff. 

Once given this tracking authority, OIRA should have the 
right to review these documents, as it does now in some cases, 
as well as the ability to return guidance documents for further 
improvements and to ask the agency to conduct an RIA, as- 
suming OIRA's Administrator believes the document will have 
significant economic impacts. Similarly, OIRA could require 
the agency to take public comments on these items. 

B. Ex-Post Review 

Tracking of policy documents also might take place after the 
agency has already issued them. In this case, OIRA would act 
less as an cx-antc oversight mechanism and more in its role of 
information aggregator. OIRA could ensure transparenc}^ in 
this way and might also reserve the right to ask for a retrospec- 
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tive analysis of agency actions if it deems them to be of suffi- 
cient magnitude. Or, instead of aggregating information at OI- 
RA, it may make sense to give this responsibility to the General 
Services Administration (GSA), as the GSA already houses 
some regulatory information. Some would argue that OIRA is 
better seen as a transactions office on behalf of the White 
House than as an information-collection and management of- 
fice for the executive branch. 

When agencies conduct a retrospective analysis, OIRA 
should ask that agencies evaluate not just individual rules but 
entire regulatory programs. One guidance document, like one 
rule, may not have a significant impact. Groups of rules or 
guidance documents, however, may have a very large impact 
in terms of benefits and costs. Agencies should be encouraged 
or even required to evaluate entire programs or to focus on 
how a multitude of regulations affect specific economic sectors. 
As part of an evaluation of regulatory programs, agencies 
should consider not just regulations, but guidance documents 
and other policy memoranda as well. 

C. Legislative Solutions 

Ultimately, all of the authority granted to agencies is done at 
the behest of Congress. One reason that agencies are given 
broad discretionary powers that can be easily abused is be- 
cause Congress— due to internal conflicts or uncertairrty— is 
often vague about what exactly it is authorizing an agency to 
do. Another reason is that Congress perceives that it can react 
to and fix a problem if agencies overreach. As such. Congress 
ultimately may be responsible for agency abuses. If this theory 
is correct, the solution also rests iir Coirgrcss. To start. Congress 
should be as specific as possible about what it is authorizing an 
agency to do when legislation is written. This guidance will 
limit agencies' ability to expand their regulatory domains. 
Courts can police Congress on this matter by making sure that 
delegatioirs of authority to agencies are clear and bounded. 
Congress could also play a stronger oversight role with respect 
to agency evasion of OIRA and the APA by holding routine 
congressional hearings on the topic and fashioning judicial re- 
view standards that are especially strict for agency actions that 
have been supported by no formal regulatory arralysis. 
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Further, Congress could create institutional barriers to atten- 
uate or reduce non-APA rulemaking. For example. Congress 
could require by law that significant guidance, warning letters, 
and enforcement actions go through an expanded review by 
OIRA. Congress should also be on the lookout for lawsuits 
against agencies made by friendly parties. Although lawsuits 
are an important way of holding agencies accountable to the 
law, some friendly lawsuits have had the opposite effect. 
Courts could be more aggressive, compelling agencies to notify 
affected parties in these instances. For example, where agency 
efforts are deficient, the court could notify a list of affected par- 
ties supplied by OIRA to the Justice Department or the agency. 

Deadlines placed in legislation also need careful thought. 
Congress should sometimes consider giving agencies more 
time to implement regulations because the need to rush may be 
one reason agencies resort to quicker, less formal regulatory 
approaches.®! 


D. Independent Agencies 

If an executive branch agency that answers to the President 
wants to circumvent the APA or OIRA review, it will have to 
find a clever way around the mandates imposed on it by stat- 
ute and by executive order. Some agencies have a clear way 
around OIRA review because they are not subject to the execu- 
tive orders governiirg the regulator}^ review process. So-called 
"independent regulatory commissions,"®^ which occupy a con- 
stitutionally hizzy part of our government, are not required to 
undergo OIRA review for their significant regulations, nor are 
they required to conduct an RIA for their major regulations.® 

As Jerry Brito and Hester Peirce demonstrate in their articles, 
independent agencies like the Consumer Product Safety Com- 
mission (CPSC) and the Commodity Futures Trading Commis- 
sion (CFTC) also have incentives to avoid the APA when it suits 
their interests.® These articles provide some evidence to mitigate 


81. See Peirce, supra note 2. 

82. Tlie primary characteristic of independent agencies is tlrat lire head of lire 
agency cannot be removed except "for cause" by the President. See 44 U.S.C. 
§ 3502(10) (2012), for a farther definition of "independent regtrlatory commissions." 

83. These agencies still adhere to the APA and to the usual notice-and-comment 
procedures required under the Act. 

84. Peirce, supra note 2. 




34 


No. 1] Stealth Regulation 53 

Shapiro's concern that too many requirements on agencies will 
lead to further evasion tactics. Agencies like the CPSC and the 
CFTC are not subject to the same scrutiny by OIRA that execu- 
tive branch agencies are, yet independent agencies evade the 
notice-and-comment process and the APA as well.*^ 

Presidents have asked independent regulatory commissions 
to follow the same recjuirements as executive branch agencies 
but have not made this request a binding legal requirement.®'’ 
Most of the federal financial regulators are considered inde- 
pendent agencies, as are the Federal Communications Com- 
mission, the Federal Trade Commission, and others. Given the 
vast responsibilities handed to financial regulators by the 
Dodd-Frank Act, with hundreds of new regulations expected 
to be written, it is distressing that agencies are making these 
decisions without the insights provided by thorough RIA.®^ 
Requiring independent agencies to follow rulemaking pro- 
cedures in line with executive branch agencies is a crucial part 
of any reform of agency evasion tactics. Bringing independent 
agencies up to speed on state-of-the-art policymaking tech- 
niques, like benefit-cost analysis, will make rulemaking more 
transparent and regulators more accountable, and will likely 
improve regulatory outcomes by making evidence, rather than 
politics, a more fundamental driver of policy.®® In the case of 
independent agencies, the solution ma)^ be simple. The Presi- 
dent could issue an executive order stating that E.O. 12,866 and 
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E.O. 13,563 apply to independent agencies.® Congress could 
also achieve the same ends through legislatioir. 

E. Final Thoughts 

The solutions presented here vary depending on the types of 
avoidance mechanisms, but some central themes remain. These 
include more accountability to the public through the notice- 
and-comment process, more opportunity for the President to 
make sure, through OIRA review, that the regulatory action is 
a presidential priority, and a higher standard of technical ac- 
countability by strengthening OIRA oversight of both executive 
branch and independent agencies.®® 

This said, scholars and practitioners should be on the lookout 
for changes in agency behavior that result from any new re- 
quirements.®® OIRA, the agencies. Congress, and the courts are 
in a competition for power that shares the characteristics of a 
multiparty, multistage game. Institutional incentives matter, 
and any proposed solution must take into account the dimin- 
ishing returns to hurdles placed in front of agencies. Similarly, 
there are costs and benefits to using OIRA resources to track 
and regulate agency behavior. ®2 OIRA resources, even if ex- 
panded in terms of staffing and funding, should be used care- 
full}^. It may also make sense to transfer some of the informa- 
tional requirements now imposed on OIRA to an agency such 
as the Geireral Services Admmistratioir. 

Tire United States has built an impressive system of regulato- 
ry oversight procedures over the last sixty years. This system 
exists to ensure that the public is adequately represented by its 
government and that agencies act in the public interest rather 
than serve a more narrow interest. To ignore the procedures 
put in place over the last ceirtury is not just to ignore good pub- 
lic policy practices, it is to ignore the unfortunate lessons of his- 
tory anci to run the risk of repeating them. 


89. Some scholars disagree that the President has the authority to do this. For 
more on this debate, see DUDLEY & Brito, supra note 8, 47-48. 

90. Another option, outside the scope of this paper, would be sharpening the 
"substantial evidence" test under the APA. 

91. See generally Shapiro, supra note 1. 

92. Mendelson & Wiener, supra note 1, at 15-21. 
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Regulatory and Quasi-Regulatory Activity 
Without OMB and Cost-Benefit Review 

John D. Graham* ** & Cory R. Ltu” 


Whenever a federal agency proposes a significant regulatory 
action, that action must be reviewed by the Office of 
Information and Regulatory Affairs in the White House Office 
of Management and Budget (OMB)d OMB review is designed 
to ensure that the action is consistent with prcsidcnhal 
priorities and is coordinated with the related actions of other 
federal agencies.^ In addition, the federal agency must provide 
a rationale for the action and an assessment of its potential 
benefits and costs. ^ OMB clears the regulator)^ action if there is 
a reasoned determination that its benefits justify its costs.^ This 
review, coupled with the cost-benefit requirement, is designed 
to ensure that federal agencies have carefully considered all the 
consequences of the regulations they propose.^ 

Although OMB and cost-benefit review are required for 
significant regulatory actions, a substantial amount of regulatory 
activity occurs without any OMB or cost-benefit review. Some of 
this activity is clearly regulatory in nature, in the sense that it 
creates binding legal obligations on regulated entities, while other 
activity might best be described as "quasi-regulatory," because 
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the actions shape the regulatory environment and impact 
regulated eiatities but are not necessarily or directly bindmg. 

This Article illustrates four types of regulatory and quasi- 
regulator)^ activihes that operate outside OMB and cost-benefit 
review: (1) agency issuance of quasi-regulatory documents such 
as memoranda, policy statements, and guidance documents; (2) 
agency approval of state regulatory policies under federal laws 
that authorize selechve waiver of federal preemption of state 
regulation; (3) federal agency issuance of hazard determinations 
related to technologies, substances, and practices that impact the 
litigation and regulatory environment; and (4) federal agency 
decisions to enter into binding agreements with pro-regulation 
litigants favoring certain regulatory outcomes, where 
settlements create nondiscretionary agency duties to initiate new 
rulemakings. This Article illustrates how these four types of 
regulatory and quasi-regulatory activities have had a profound 
effect on important areas of the economy such as coal mining, 
automobile production, and housing construction, and suggests 
that Congress should consider subjechng all or some of these 
regulator)^ activities to rouhne OMB and cost-benefit review. 

1 . Issuing Informal Quasi-Regul atory Documents 

Federal regulators often issue informal, quasi-regulatory 
documents such as memoranda of understanding, policy 
statements, and guidance documents. These quasi-regulatory 
documents can create major policy shifts that impose 
significant burdens on industries or compel those industries to 
engage in costly litigation if they intend to protect their rights 
uirder admirristrative law. 

A vivid illustration of this pheiromenon is the recent use of 
quasi-regulatory documents to inshtute dramatic policy 
changes in the granting of permits for surface coal mining 
operations in Appalachia. In the mid-1900s, the most prevalent 
form of coal mining in Appalachia was underground mining.'’ 
But over the past twenty years, the coal industry increasiirgly 
has engaged in surface mining in Appalachia, even at the tops 


6. E.g., Emily S. Bernhardt et at. How Many Mountains Can We Mine? Assessing 
the Regional Degradation of Central Appalachian Rivers hy Surface Coal Aiming, 46 
Envtl. SCI. & Tech. 8115, 8115 (2012). 




38 


No. 2] Regulatory Activity Without Review 427 

of mountains, a practice called "mountaintop mining."^ Today, 
surface mining accounts for about thirt}^-seveir perceirt of the 
coal mined in Appalachia. “ 

Proponents of surface and mountaintop mining argue that it is 
safer and more efficient (on a cost-per-ton basis) than 
underground mining.’ Mountaintop mining avoids the 
subsidence issues that periodically have caused environmental 
harm to communities located above abandoned underground 
mines.^" In addition, it is a valuable source of economic activity 
in Appalachia. Mountaintop mining has created about 14,000 
mining jobs with salaries that are high for rural Appalachia, and 
an additional 60,000 jobs that are related to the mining 
industr}^!^ Those jobs also bring revenues to state and local 
governments. In West Virginia, for example, almost nine percent 
of the state's tax revenue is linked to mountaintop mining. 

Critics of mountaintop mining object to its adverse effects on 
the environment.!^ Mountaintop mining levels the tops of 
mountains, and the excess dirt and rock are disposed of in the 
valley fills on the mountainsides. Entire streams are 
sometimes buried.^® Although mines should be reclaimed and 
the impact on streams should be mitigated under the Surface 
Mining Control and Reclamation Act, reclamation and 
mitigation efforts are not always effective. i!* Recent evidence 


7. E.g., James Wickham et al.. The Overlooked Terrestrial Impacts of Mountaintop 
Mining, 63 BioScience 335, 335 (2013). 

8. U.S. Coal Production by State, Region and Method of Mining, Nat'l Mining Ass'N 
(2011), hllp://www.nma.org/pdf/c_producdon_meQ\od.pdf, [hhp://perma.cc/X8FY- 
SR6M]. 

9. E.g., Neela Banerjee, Taking on a Coal Mining Practice as a Matter of Faith, N.Y. 
Times, Oct. 28, 2006, http://www.nytimes.eom/2006/10/28/us/28mountams.html?, 
[http://perma.cc/OxCqlJmDffbl. 

10. Nai'l Mining Ass'n, MouN rAiN'roE Mining Fact Book 2 (2009), 
http://www.nma.org/pdf/fact_sheets/mtm.pdf, [http://perma.cc/MCV4-QZ92]. 
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14. Id. al 8115. 
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16. See U.S. Gov't Accountability Office, GAO-10-206, Surface Coal 

Mining: Financial Assur-Ances for, and Long-Term Oversight of. Mines 
WITH Valley Fills in Four Appalachian States 3-5, 22 (2010), 

http://www.gao.gOv/assets/310/300079.pdf, [http://perma.cc/P7CS-RRLT]. 
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suggests that some reclaimed areas have become significant 
sources of surface water coiitamination, and the exteiat of 
contamination has been proportional to the amount of 
mountaintop mining in the area3^ Even with the best of 
reclamation efforts, mountaintop mining creates ecological 
disturbances, at least temporarily 3® 

Under the Clean Water Act, the Army Corps of Engineers 
has the authority to issue five-year permits for mountaintop 
mining activities'^ In 1982, the Corps issued Nationwide 
Permit 21, which was most recently renewed in 2007, 
authorizing all mountaintop mining activities that will have a 
minimal impact on the ac|uatic environment after reclamation 
and mitigation7° Historically, the determination of whether a 
mountaintop mining project is authorized by Nationwide 
Permit 21 occurred through a project-by-project analysis 
performed at the state level under the guidance of federal 
officialspi From 2000 to 2008, about 511 mining reclamation 
projects were approved in West Virginia alone under the 
procedures Nationwide Permit 21 spelled outP^ 

In June 2009, the Environmental Protection Agency (EPA) 
issued a press release titled "Obama Administration Takes 
Unprecedented Steps to Reduce Environmental Impacts of 
Mountaintop Coal Mining, Announces Interagency Action Plan 
to Implement Reforms."^^ The press release was accompanied 


17. See T. Ty Lindberg el al.. Cumulative impacls of mouiilainlop mining on an 
Appalachian watershed, 108 Proc. Nat'l Acad. Sci. 20,929, 20,929-30 (2011). 

18. See id. 

19. See Claudia Copeland, Cong. Research Serv., 97-223, The Army Corps 
OF Engineers' Nationwide Permits Program: Issues and Regulatory 
Developments 1 (2012). 

20. Reissuance of Nationwide Permits, 72 Fed. Reg. 11,092, 11,117 (Mar. 12, 2007). 

21. U.S. Gov't Account.vbility Office, GAO-10-21, Surface Coal Mining: 
Characteristics of Mining in Mountainous Areas of KENTUcicf and West 
Virginia 7 (2009), http://www.gao.gov/assets/300/299226.pdf, [http://perma.cc/P6MY- 
PAXK]. 

22. Id. at 58. 

23. Press Release, EPA, Obama Administration Takes Unprecedented Steps to 
Reduce Environmental Impacts of Mountaintop Coal Mining, Annotmces 
Interagency Action Plan to Implement Reforms: Federal agencies take coordinated 
action to strengthen oversight and regulation, minimize adverse environmental 
consequences of mountaintop coal mining (June 11, 2009), available at 
http://yosemite.epa.gOv/opa/admpress.nsf/3881d73f4d4aaa0b85257359003f5348/e7d3 
e5608bba2651852575d200590f23!OpenDocument, [http://perma.cc/0uEPlxyN5eL]. 
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by a memorandum of understanding signed by the EPA, the 
Army Corps of Engineers, and the Department of the Iraterior, 
which oversees the Office of Surface Mining Reclamation and 
Enforcement.^^ The memo affected a significant shift in 
regulatory policy toward greater restrictions on mountaintop 
mining by allowing the EPA, in addition to the States, to make 
project-by-project determinations about water-quality issues.^® 
In effect, it suspended the existing procedures set forth in 
Nationwide Permit 21, a policy shift that occurred without any 
public comment, OMB review, or cost-benefit analysis. 
Although the Corps eventually proposed a formal suspension 
of Nationwide Permit 21 in Juty 2009,^^ that action was not 
finalized until June 2010, months after regulators had already 
changed their approach to issuing permits."^ 

The mining industry complained that the EPA's criteria for 
project-by-project determinations were not clear, and that 
mining developers did not know what was expected of them.^*^ 
After months of uncerfainty, on April 1, 2010, the EPA issued a 
thirtj^-one page guidance document.^'^ This document stated 
that the EPA did not intend to bring a complete halt to 
mountaintop mining, but that it was forcing the mining 
industry to adopt a practice of minimal or zero filling of valleys 
wifh mining debris.^® In addifion, it set strict limits on water 
conductivity levels that would take effect immediately. Again, 
no public comments were solicited, and no cost-benefit analysis 


24. Memorandum of Understanding Among the U.S. Dep't of the Army, U.S. 
Dep't of the Interior, and U.S. Envtl. Prot. Agency Implementing the Interagency 
Action Plan on Appalachian Surface Coal Mining (June 11, 2009), available at 
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pdf_Final_MTM_MOU_6-ll-09.pdf, [http://perma.cc/KC69-58LZ]; see also 
Claudia Copeland, Cong. Research Serv., RS21421, Mountaintop Mining: 
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25. See COPELAND, supra note 24, at 8-9. 
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Reg. 34,311 duly 15, 2009). 
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was conducted7^ The mining industry responded that the 
EPA's new, unprecedented regulatory approach was an 
arbitrary and unlawful expansion of power beyond its 
statutory authorityd^ The guidance document is now the 
subject of lawsuits brought by Kentucky and West Virginia, 
which argue that it attempts to write new rules unlawfully by 
not following the notice-and-comment procedure of the 
Administrative Procedure Actd^ The mining industrj^ won a 
federal district court case against the EPA when the EPA 
decided to revoke an existing permit, but the EPA won on 
appeal, and the entire matter has been returned to the federal 
district court to address other issues raised by the industry that 
were not resolved in the original case7^ 

Our point is not that the Obama administration is not entitled 
to initiate changes in federal policy toward mountaintop mining. 
Indeed, both John McCain and Barack Obama indicated during 
the 2008 presidential campaign that they were opposed to 
mountaintop removal mining.^*’ Rather, if a president or agency 
seeks to change regulatory policy, there are some basic 
administrative procedures that should be followed. 

A change in regulatory policy accomplished through a 
memorandum of understanding policy statement, or guidance 
document can have the same costly (or beneficial) impacts, at 
least in the short run, as an official rulemaking under the 
Administrative Procedure Act. When agencies use such quasi- 
regulatory documents to make major shifts in regulatory 
policy, these shifts should be subjected to routine OMB review 
and a cost-benefit analysis that is informed by a public 
comment process. In other words, what is currently required 
for informal rulemakings should also appty to policy shifts 
initiated through memoranda of understanding, policy 
statements, and guidance documents. 


32. Id. at 13. 
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35. Mingo Logan Coal Co. v. EPA, 714 F.3d 608 (D.C. Cir. 2013). 
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Mountain Eagle, (Oct. 1, 2008), http://www.themotmtameagle.eom/news/2008- 
10-01/News/057.html, [http://perma.ee/0L21bi8m6m]. 
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11. Federal Agency Collaboration with State Agencies in 
THE Promulgation of State Regulations Using a 
Waiver of Preemption 

Under the principle of federalism, there is often a strong case 
for allowing each state to develop its own public policies. Local 
conditions in the States will vary, the preferences of their 
citizens may vary, and state policy is seen as a source of 
innovation and learning that is lost with uniform federal 
action. Even if the federal government develops policy on an 
issue, allowing each state to consider policy innovations that go 
beyond the federal policy may make sense, assuming federal 
policy is not contradicted or frustrated. 

An exception to the preference for states' rights may occur in 
settings where regulated businesses produce products in one 
state but sell them in many other states. If businesses engaged in 
interstate commerce face a proliferation of different state 
regulations, their costs of operation may rise significantly.^^ 
Moreover, if a significant number of states join together, they 
can issue a regulation that impacts an entire industry or the 
national economy, possibly placing U.S. businesses at a 
competitive disadvantage relative to businesses in other 
countries. In recognition of these concerns. Congress sometimes 
preempts state and local regulatory action, or at least requires 
federal approval of state and local regulatory initiatives in 
arenas where federal regulatory authority has been established.® 

Our concern is that federal regulators are collaborating with 
state agencies to promulgate regulations with a national 
economic impact that are not subject to OMB review or cost- 
benefit analysis under OMB guidelines. Of particular concern 
are arbitrary inconsistencies in state regulations that have a 
nationwide impact on key industries and the national economy. 
In some cases, federal agencies give states official permission to 
enact inconsistent state regulations without any OMB or cost- 
benefit review of the federal decision to grant such permission. 


37. See, e.g., Joseph R. Mason et at. The Economic Impact of Eliminating Preemption 
of State Consumer Protection Laws, 12 U. Pa. J. Bus. L. 781, 782-83, 788 (discussing 
efficienc}' gains from preemption in banking industry). 

38. Id. at 784 (discussing the National Bank Act and Office of the Comptroller of 
the Currenc)' preemption of state law). 
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A sobering example of this phenomenon is the recent 
decision of federal officials to allow California^^ to require that 
automakers produce an increasing number of zero-emission 
vehicles (ZEV) from 2018 to 2025.® Before enacting such a 
requirement, California needed explicit permission from the 
federal government."^' 

Under the Clean Air Act, the EPA's emission standards for 
new motor vehicles preempt all state and local standards.^ 
California, however, has special regulatory privileges and 
applied for a waiver of preemption from the EPA.® Other 
states must choose between following the federal emission 
standards or enacting their own standards that are identical to 
California's standards.^ In 2005, California proposed emission 
standards requiring that, by 2025, each major automaker doing 
business in California sell enough ZEVs to comprise at least 
fifteen percent of its new-vehicle sales in California.® The 
regulation's original purpose was to control smog, hut the 
rationale has shifted to include the control of greenhouse gases 
linked to global climate change.® 

The EPA is authorized to grant a waiver under section 209(b)(1) 
of the Clean Air Act unless it finds that California's health and 
welfare rationale is arbitrary and capricious, California does not 
need its own standards to meet compelling and extraordinary 
conditions, or California standards (and accompanying 


39. Fourteen states have chosen to align with California's standards, but we 
simplify the presentation by referring to compliance in California. 

40. As a practical matter, a ZEV under California criteria is likely to be a plug-in 
vehicle that is powered entirely or partly by electricity, though some hydrogen- 
powered vehicles also qualify. 

41. See California State Motor Vehicle Pollution Control Standards; Notice of 
Decision Granting a Waiver of Clean Air Act Preemption for California's 2009 and 
Subsequent Model Year Greenhouse Gas Emission Standards for New Motor 
Vehicles, 74 Fed. Reg. 32,744 (fuly 8, 2009) (granting waiver of Clean Air Act) 
[hereinafter California 2009 Waiver]. 

42. Id. at 32,745. 

43. Id. 

44. Id. at 32,781. 

45. Air Res. Bd., Cal. Envtl. Prot. Agency, Staff Report: Initial Statement of 
Reasons: Advanced Clean Cars: 2012 Rioposed Amendments to the Californla 
Zero Emission Vehicle Program Regulations ES-2 (2011), 
http://wvi'w.arb.ca.gov/regact/2012/zev2012/zevisor.pdf, [http://perma.cc/7Tl-I4-64RT]. 

46. Id. at ES-1. 
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enforcement procedures) are not consistent with section 202(a) of 
the Act.^^ The third criterion eiacompasses consideratiorr of the 
cost of the California standards, the lead time afforded the 
industry, and the certification issues that arise when the same 
vehicle cannot meet both California and national standards."**^ 
California's ZEV program has a weak environmental- 
effectiveness rationale, yet it may impose significant costs on the 
auto industry and the national economy. First, the program 
would not slow climate change by any meaningful degree, 
because global climate change is caused by worldwide 
concentrations of greenhouse gases and cannot be solved by 
small regional policies.^^ Second, the Obama administration, 
through a joint rulemaking of the EPA and the Department of 
Transportation (DOT), is already mandating a sharp reduction 
in greenhouse gases from new cars and light trucks for model 
years 2017 to 2025 through a performance standard, a numeric 
standard based on carbon emissions that allows automakers to 
undertake some averaging of low-emitting and high-emitting 
vehicles.'’” Third, the joint EPA-DOT rule already provides 
generous compliance incentives to manufacturers who offer 
ZEVs. For example, a ZEV's "upstream" emissions at the electric 
power plant are ignored, and each ZEV may be counted more 
than once in the compliance process.^! The federal government is 
also offering up to a $7,500 income tax credit to purchasers of 
qualified plug-rn vehicles.® Fourth, the California ZEV program 
may not accomplish additional greenhouse gas control beyond 
that achieved by the EPA-DOT rule because any extra ZEVs 
produced and sold due to California's rule may be offset by 
extra sales of more high-emithng vehicles in other states. This 
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outcome is a form of "leakage" that has already been 
demonstrated in the context of other California vehicle 
regulations.^^ Fifth, by forcing automakers to sell more expensive 
vehicles that are cheaper to operate on a per-mile basis, the 
California ZEV program may actually exacerbate greenhouse 
gas emissions due to two perverse behavioral responses: some 
consumers will hold on to their old, high-emitting vehicles 
longer than they would have otherwise,^'' and those consumers 
who do purchase an expensive ZEV will drive it more miles 
each year because electricity is much cheaper than gasoline.^^ 
Even if these policy arguments are untrue or overstated and 
the ZEV program is necessary and appropriate for greenhouse 
gas reduction or smog control in California, it is highly unlikely 
that the program would receive a favorable cost-benefit analysis 
under the official technical guidance in OMB Circular A-4, 
which governs regulatory analysis in the federal government.®* 
In December 2011, the staff of the California Air Resources 
Board (CARB) released a rudimentary analysis seeking to justify 
the tighter ZEV requirements for model years 2018 to 2025. The 
basic result of CARB's analysis was that the energy savings 
provided by a ZEV over the vehicle's lifetime are about equal to 
the additional $10,000 cost of producing a ZEV.®^ 

The OMB did not review CARB's analysis. Upon 
examination, we found that the CARB analysis is based on 
several analytical assumptions that would be unlikely to 
survive a careful review under OMB Circular A-4. 
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Wall St. J., May 27, 2009, http://onlme.wsj.com/article/ 
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First, CARB assumes that the cost of producing ZEVs will 
decline by about forty percent between now arid 2025 due to 
learning-by-doing and economies of scale in the manufacturing 
process.^® The forty percent figure, however, is at the top of the 
range of estimates in the literature.^® Furthermore, the battery 
advances necessary to satisfy consumer demand for a greater 
driving range are not meeting cost objectives and may cause the 
cost of fuhire ZEVs to increase, not decline.® The CARB analysis 
also ignores the possibility of an increase in the prices of rare 
earth elements and lithium that may result from Chinese actions 
once the U.S. transport sector becomes significantly dependent 
on ZEVs. Rare earths and lithium currently account for a small 
percentage of the cost of producing a ZEV, but that percentage 
could rise significantly in ways that are difficult for the United 
States to control.*^ Most recently, the Obama administration has 
joined with the E.U. and Japan in a World Trade Organization 
action against China to end China's rare earth export 
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restrictions, alleging that the restrictions have arhficially 
increased prices and pressured businesses to move to China.® 
Second, CARD assumes that ZEVs will last for an average of 
fourteen years and be driven for 186,000 miles.® These figures 
are on the high end of the range of estimates for average light- 
duty vehicle lifetime and mileage.® 

Third, CARB assumes that a five percent real discount rate is 
applied to future fuel savings to express them in present 
value.® A seven percent discouirt rate, however, is typically 
applied to future fuel savings under OMB guidance.® 
Changing this assumption alone is likely to reverse the 
conclusion of CARB's analysis.'’^ 

Overall, based on the implausibility of CARB's multiple, 
optimistic assumptions, it is unlikely that a ZEV mandate 
would pass a cost-benefit analysis, at least not for ZEVs 
produced in the pre-2025 period. Consumers may be further 
disinclined to purchase ZEVs if federal and state tax incentives 
are reduced. California has already reduced its ZEV rebate 
from $5,000 to $2,500,® and Congress has reduced the tax credit 
for the costs of installing a charging system in one's home.® 
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809952.pdf, [http://perma.cc/0ogxqKWbwPe] . 
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http://www.whitehouse.gov/omb/circulars_a094, [http://perma.cc/0baJnNihLy8]. 
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[http://perma.cc/CQE6-PX4W] . 
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Times Wheels Blog (Dec. 20, 2010), http://wheels.blogs.nytimes.eom/2010/12/20/ 
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If ZEVs prove to be losers in the eyes of consumers, automakers 
and dealers will have a difficult time selling them. The early 
commercial experiences with the Nissan Leaf and the Chevrolet 
Volt suggest that the commercialization of ZEVs will not be 
easy.^o Moreover, surveys of consumers indicate that they are not 
willing to pay a large premium to obtain the advantages of a 
plug-in vehicle. Automakers are now slashing the list prices of 
plug-in vehicles in an effort to overcome consumer resistance, but 
progress is limited.^^ Under these circumstances, either the ZEV 
mandate will have to be relaxed, as has occurred in the past, or 
automakers and dealers will have to cut ZEV prices, thereby 
incurring substantial losses on each ZEV that is sold, and then 
raise prices on non-ZEV products to cover the losses. In effect, the 
ZEV mandate would become a price increase on all new vehicles 
sold in the United States, a troubling scenario that is 
acknowledged but not fully analyzed in the CARB document.^^ 

If this perverse outcome occurs, the result could be fewer 
new vehicle sales throughout the United States, fewer jobs at 
plants where non-ZEV vehicles are produced, and fewer jobs at 
plants that supply materials and parts for non-ZEV vehicles. 
The job losses from the ZEV mandate are unlikely to occur in 
California because very few automotive suppliers and vehicle 
assembly plants are located there. The mandate could, 
however, adversely impact plants throughout North America. 
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20120123/OEM02/301239990, [http://perma.cc/OzKxdtxeJBn]; Joseph B. White, Is 
Chevy's Cruze Dulling the Spark of its Volt?, Wall St. J., Feb. 9, 2012, 
hltp://online.wsj.coin/arlicle/SB10001424052970204136404577208961537456068.html, 
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12-20/electric-cars-problems/52131810/l, [http://perma.cc/04JnHRmv3v4]. 
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Here are the busiest North American plants that assemble non- 
ZEV vehicles, measured by 2011 production levels, that may be 
adversely impacted by the mandate:"^ 


Production Facility 

Production 

VW: Puebla, Mexico 

514,910 

Ford: Kansas City, Missouri 

460,338 

Nissan: Aguascalientes, Mexico 

410,693 

CM: Oshawa, Ontario 

380,149 

Ford: Dearborn, Michigan 

343,888 

Hyundai: Montgomery, Alabama 

342,162 

Nissan: Smyrna, Termessee 

333,392 

Ford: Hermosillo, Mexico 

328,599 

Toyota: Georgetown, Kentucky 

315,889 

Ford: Louisville, Kentucky 

310,270 


The CARB analysis does not make employment forecasts 
outside California with and without the ZEV regulation/'’ CARB 
does, however, forecast positive job impacts in California because 
many of the companies currently making recharging equipment 
for electric vehicles are located there/^ If tbe employment analysis 
of the California ZEV mandate had been conducted under OMB 
review, however, it would have looked at other regions of the 
United States. California's ZEV program might have failed a cost- 
benefit analysis that considered the program's nationwide impact, 
rather than its impact on California alone. 

In summary, the EPA, through its power to grant waivers 
under the Clean Air Act, has enabled California to promulgate 


75 . 10 busiest North American assembly plants, Automotive News, Jan. 12, 2012, 
hllp://www.aulonews.com/arlicle/20120102/OEM01/120109999/10-busiesl-norQv 
american-assembly-plants#axzz2182pZcV5, [http://perma.cc/0YGhv966vYe]. 

76. See Air Res. Bd., Cal. Envtl. Prot. Agency, supra note 45, at 55-71 
(discussing impacts on consumers, manufacturing costs, business creation, and 
agency costs). 

77. Id. at 68-69. 
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a costly ZEV mandate that may do little or nothing to prevent 
climate change. At the same time, the economic impacts of the 
California program are likely to be national in scope. A 
comprehensive cost-benefit analysis of the ZEV program has 
not been performed, yet the program is already on a clear path 
toward implementation. 

Congress has the power to solve this problem in the future. 
When a federal agency allows state regulators to issue rules 
with national economic ramifications, the agency should be 
required to justify the decision with a cost-benefit analysis 
under OMB Circular A-4, and the waiver decision should be 
covered by routine OMB review procedures. 

III. ISSUING Hazard Determinations without Sufficient 
Scientific Evidence 

A federal agency determination that a chemical is hazardous 
can result in significant economic consequences for many 
industries and should only be made on the basis of adequate 
scientific evidence. Yet federal regulators often issue hazard 
determinations that are in tension with the scientific findings 
reported by committees of the U.S. National Research Council 
(NRC) of the National Academy of Sciences. Because hazard 
determinations are quasi-regulatory actions that trigger 
litigation, state regulation, and market distortions, a case can be 
made that they should be subject to OMB review. The review 
would ensure that basic sound-science and administrative 
procedures have been followed, but it would not be as 
extensive as a cost-benefit analysis. 

The federal governmenf s recent handling of a formaldehyde 
safety issue illustrates this problem: Tire ERA aird the National 
Toxicology Program are moving forward with a declaration that 
formaldehyde causes leukemia, even though the scientific 
rationale for this position has been sharply criticized by the 
NRC. Formaldehyde is an industrial chemical that is widely 
used in activities ranging from housing construction to health 
care services. Each year, sales of formaldehyde are worth about 


78. Formaldehyde , Occupational Safety & Hazard Admin. (Mar. 23, 2012), 
http://www.osha.gov/SLTC/formaIdehyde/, [http://perma.cc/OXtTJFnSQCz]. 
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$1.5 billion, and products that use formaldehyde are linked to 
about four million jobs and $145 billioia in economic activity.^^ It 
is estimated that if formaldehyde had to be substituted in the 
U.S. economy, consumers would incur additional costs of about 
$17 billion per year.® 

Multiple federal agencies already heavily regulate human 
formaldehyde exposure because high doses of formaldehyde 
are known to cause irritation of the respiratory system and a 
rare form of nasal cancer.^' In 2010, spurred by a provocative 
report from an international organization in Lyon, France,® the 
EPA— through the Integrated Risk Information System (IRIS)— 
made a preliminary determination that formaldehyde exposure 
is known to cause leukemia as well as nasal cancer.® 

An official determination that formaldehyde exposure causes 
leukemia could result in a variety of adverse effects on industry, 
such as lawsuits and voluntary product withdrawals, even before 
any new federal regulation is adopted. State regulations and 
market distortions also result from the hazard determination.® 
Furthermore, the stigma of a hazard determinahon, once 
imposed, is difficult to erase, even if the technology or substance 
is completely exonerated through addihonal scienhfic research.® 
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84. See Alexander H. Tullo, Chemistry Reduces Unhealthy Vapors From Wood 
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(1995). See generally Risk, Media and Stigma: Understanding Public Challenges to 
Modem Science and Technology (James Flynn et al. eds., 2001). 
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In this case, industrial scientists were skeptical of the EPA's 
prelimiiiary deteririination because the epidemiological literature 
on formaldehyde is difficult to interpret with confidence and the 
biological mechanism for how formaldehyde causes leukemia is 
not clear.*^^ They persuaded Congress to compel the EPA to 
subject its scientific evidence and reasoning to independent 
review by a panel of the NRC, which is an official scientific 
advisory group to the federal government. In a critical report, 
the NRC panel raised serious queshons about the EPA's theory 
that formaldehyde exposure causes leukemia while reaffirming 
the known link between formaldehyde exposure and respiratory 
cancer.*® The NRC also raised broader questions about the 
credibility of the EPA's IRIS process methodology, as there is a 
pattern of deficiencies in the EPA's hazard determinations (for 
example, in the cases of dioxin and tetrachloroethylene).*® 

Before the EPA could respond to the NRC report, an entirely 
different federal agency — the Department of Health and 
Human Services' National Toxicology Program (NTP)— 
included in its annual report to Congress an addendum on 
formaldehyde. The addendum made a strong claim about the 
formaldehyde-leukemia link, similar to the preliminary EPA 
claim.®® The NTP made a limited effort to reconcile its view 
with the NRC's view, but ultimately acknowledged that it 
agreed with the NRC's view that it is not known— from a 
biological mode-of-action perspective— how formaldehyde 
causes leukemia.®® Nevertheless, the NTP took the position that 


86. See Harvey Checkoway et at. Critical review and s\/nthesis of the epidemiologic 
evidence on formaldehyde exposure and risk of leukemia and other lymphohernalopoietic 
malignancies, 23 Cancer Causes & Control 1747, 1763 (2012) ("Existing 
epidemiologic evidence does not provide convincing support that formaldehyde 
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Addendum to the 12th Report on Carcinogens 3 (2011). 
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a substance can be known to cause cancer even if the biological 
mode of action is unknown.^^ 

This situation raises a key question: Who in the federal 
government should be in charge of managing and resolving 
these issues? The actions of the EPA and the NTP may not 
appear to be "regulations," but the}^ are "science-policy 
determinations" that can have the same practical economic 
burdens as regulations by triggering costly litigation. 

Before making hazard determinations, agencies should 
assess whether a significant economic impact may result. The 
impact determination should not be a cost-benefit analysis, but 
should be similar to the significance determinations that OMB 
and federal agencies already make under Executive Order 
12,866 to determine whether OMB review is necessary.^^ If the 
impact is likely to be significant, the next step would be 
independent scientific review by an organization such as the 
NRC. Federal agency compliance with the NRC panel's 
findings would be overseen by OMB or the White House Office 
of Science and Technology Policy (OSTP), in consultation with 
other interested federal agencies. 

Congress should require OMB or OSTP to resolve disputes 
about hazard determinations, at least in cases where the NRC 
has made clear determinations. To play this role effectively, 
OMB and OSTP might need a modest increase in scientific 
staffing above their current levels. It is important, however, to 
recognize that the roles of OMB and OSTP are not to redo the 
agency's hazard determination. Instead, the OMB and OSTP 
role is limited to deciding whether a hazard determination 
should be referred to the NRC and, if so, whether the agency 
has adhered to the NRC's determinations in the agency's final 
determination. OMB and OSTP should also supervise 
interagency discussions of these matters, as multiple federal 
agencies may have an interest. OMB and OSTP already play 
this role on a wide range of scientific and policy matters. 
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IV. Entering into Binding Agreements with Litigants That 
Call for New Rulemakings 

Federal regulators, after being sued by pro- or anti- 
regulation activist groups, are entering into binding 
agreements with litigants that call for new rulemakings within 
specified deadlines. The rulemaking commitments are being 
made before any cost-benefit analysis or public comment and 
without OMB review. Sometimes the deadlines are set in a 
manner that ensures that cost-benefit analysis and OMB review 
will be compromised. 

One of the co-authors (John D. Graham) experienced the 
consequences of "regulation by consent decree" on several 
occasions during his tenure at the OMB (2001-2006). For 
example, during the Clinton administration, the EPA entered 
iiato a litigation settlemeiat that committed the agency to an 
expensive rulemaking aimed at reducing mercury emissions 
from coal-fired power plants. When, during the George W. 
Bush administration, EPA staff briefed the author on the cost- 
benefit basis for the mercury rule, it became clear that many of 
the emissions reductions expected from the mercury rule were 
alread)^ to be accomplished by another rule aimed at reducing 
nitrogen dioxide emissions from coal plants.’® According to 
EPA staff, the residual benefits of reducing elemental mercury 
were not sufficient to justify the entire cost of the mercury rule. 
Yet, the agency was legally committed to issuing a rule by a 
fixed deadline, and expectations for a rule had been established 
in the environmental advocacy community.’^ 

The EPA crafted a different rationale for the mercury rule 
based on the "co-benefits" resulting from simultaneous control 


http://www.whitehouse.gov/administration/eop/ostp/about 
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55 


444 Harvard Journal of Law & Public Policy [Vol. 37 

of a different pollutant, particulate matter.®*^ The obvious 
counterargument to this position is that direct regulation of 
particulate matter from many sources (not just coal plants) 
might be a more cost-effective method of capturing those 
benefits, and that the EPA was already promulgating a suite of 
rules to reduce particle emissions from different sources, 
including electric utility plants. With a judicial deadline forcing 
its hand, OMB worked with the EPA to issue a mercury rule, 
but it had a weak cost-benefit jushfication. The rule was 
ultimately overturned by the D.C. Circuit for reasons unrelated 
to the cost-benefit issue.®® 

The lesson from this example is that regulators may be 
tempted, during settlement negotiations, to commit themselves 
to rulemakings that have not yet been analyzed from a cost- 
benefit perspective. If policymakers are serious about evidence- 
based regulatory reform, this practice needs to be restrained. 
Congress should consider new legislation that constrains 
agency powers to enter into such settlements without first 
conducting appropriate analysis to determine whether a rule is 
necessary and desirable. A public comment process is also 
needed before the agency makes the commitment. Congress 
should require that ample time be made available for public 
comments as well as for routine OMB review of the matter. 

V. Conclusion 

OMB and cost-benefit review of significant regulatory activity 
by federal agencies began in the Ford, Nixon, and Carter 
administrations, was buttressed and codified during the Reagan 
and Bush admiiristratioias, arrd was retaiired and refilled during 
the Clinton, George W. Bush, and Obama administrahons.^® 
From a political perspective, Presidents are accountable for the 


98. Standards of Performance for New and Existing Stationary Sources: Electric 
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100. See Note, OIRA Avoidance, 124 Harv. L. Rev. 994 (2011); Ojfice of Information 
and Regulatory Affairs (OIRA) Q&A's, Office of Mgmt. & Budget, 
http://www.whitehouse.gov/omb/OIRA_QsandAs, [http://perma.cc/3HQH-ADW7]. 
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economy's performance, and thus the White House expects an 
opportuihty to review regulatory proposals that will have a 
significant impact on vital sectors of the economy or the 
economy as a whole. It is difficult to envision how a President 
can have a coherent national economic policy without having 
control over the federal regulatory system. 

In this paper, we have argued that Presidents often have less 
control than is commonly thought because a substantial 
amount of regulatory and quasi-regulatory activity occurs 
outside OMB and cost-benefit review. We have highlighted 
four types of activities that evade OMB review: (1) agency 
issuance of informal documents such as memoranda, policy 
statements, and guidance; (2) agency approval of costly state 
regulatory policies under federal laws that authorize selective 
waiver of federal preemption of state regulation; (3) agency 
issuance of hazard determinations that shape the regulatory 
environment for technologies, substances, and market 
practices; and (4) agency decisions to enter into settlement 
agreements that create duties to regulate. 

For each of these types of regulatory and quasi-regulatory 
activity, federal agencies exert a significant economic impact on 
key industries (such as energy, housing, and automobiles) and, 
in some cases, on the national economy. These 
underappreciated powers allow agencies to act without the 
discipline of routine OMB review and cost-benefit oversight. 

We are not arguing that federal agencies should be 
prohibited from issuing informal guidance, approving state 
regulations, issuing hazard determinations, or entering into 
settlement agreements with pro-regulation groups. Our claim 
is more modest. We are arguing that when these actions are 
likely to have a significant economic impact, they should be 
subject to routine OMB review and cost-benefit requirements. 
Congress can readily make this happen through targeted 
language in regulatory reform legislation. 
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Mr. King. Thank you, Dean Graham, for your testimony. 

And the Chair now recognizes Ms. Miller for her testimony. 

TESTIMONY OF SOFIE E. MILLER, SENIOR POLICY ANALYST, 

REGULATORY STUDIES CENTER, THE GEORGE WASHINGTON 

UNIVERSITY 

Ms. Miller. Thank you. Chairman King, Ranking Member 
Cohen, and Members of the Task Force, for inviting me to share 
my expertise. Thank you also. Chairman Goodlatte and Ranking 
Member Conyers, for joining us today. I appreciate your attention 
to this issue. I appreciate the Task Force’s interest in the rule- 
making process, including in retrospective review, and opportuni- 
ties for Congress to improve it. 

I am the senior policy analyst at the George Washington Univer- 
sity Regulatory Studies Center, where I analyze the effects of regu- 
lation on public welfare and evaluate regulatory reforms, including 
the success of current and past retrospective review efforts. 
Through my research. I’ve identified ways to improve these initia- 
tives. 

Retrospective review is a bipartisan reform effort that can im- 
prove both the quality of existing rules and of future rules by 
learning what works well in a regulatory context and what doesn’t. 
My remarks today include how retrospective review can be a pow- 
erful tool toward an effective regulatory process, how past and cur- 
rent reforms have faired, and ways to improve retrospective review 
to ensure that regulations are accomplishing their intended out- 
comes. 

Retrospective review is a form of program evaluation that re- 
views the efficacy of a policy, in this case, a regulation, after imple- 
mentation to evaluate whether it has had its intended effect and 
whether it should be continued or revised. These reviews can in- 
form policymakers on how best to allocate limited resources to ac- 
complish broad social goals, like improved environmental quality or 
better human health through regulation. Retrospective review can 
provide valuable feedback and learning that improves the design of 
future regulations. 

While policymakers have the opportunity to revisit many Federal 
programs each time Federal funds are being appropriated, regu- 
latory programs often exist in perpetuity without a statutory re- 
quirement to revisit them after the fact. Every year Federal agen- 
cies issue thousands of new regulations, but despite the pace of 
regulatory activity, regulators seldom look back at existing rules to 
consider whether they are accomplishing their goals and resulting 
in the estimated public benefits and costs. That’s why President 
Obama in 2011, like Presidents before him, directed Federal agen- 
cies to review existing regulations and to “modify, streamline, ex- 
pand, or repeal them in accordance with what has been learned.” 

Policies that apply retrospective review to regulations have a 
long history in the United States, dating back to the Carter admin- 
istration and continued by every President since then. Despite 40 
years of bipartisan reform efforts, agencies still do not conduct ef- 
fective retrospective review of the rules. 

More recent efforts to encourage this review, such as the three 
executive orders issued by President Obama, have not resulted in 
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a systematic culture of evaluation or large burden reductions for 
the regulated public. For example, an analysis I conducted of EPA’s 
2013 plan for retrospective review found that it did not include the 
unprecedented cost savings and burden reductions for the regu- 
lated public which many observers had hoped for. Only one-fifth of 
the regulatory actions in EPA’s progress report were expected to re- 
duce costs, and a number of actions actually increased burdens on 
the regulated entities. 

One reason why agencies struggle to review the effects of their 
rules is because they don’t design their rules at the outset to facili- 
tate this measurement, despite existing recommendations from 
0MB that they do so. Writing rules to facilitate later retrospective 
review can ensure effective data collection and encourage regu- 
lators to clearly identify and think through how the proposed rule 
will address the policy problem at hand. 

In 2014, our team at the G.W. Regulatory Studies Center exam- 
ined high priority proposed rules to see whether they included com- 
ponents that would help the agencies review their effects after im- 
plementation. We found that not a single rule we evaluated con- 
tained a plan for review, and most rules didn’t contain any quan- 
titative metrics that could be used to measure whether the rule 
was successful. Independent agencies scored particularly poorly on 
these criteria. This suggests that the current review system, while 
headed in the right direction, is not sufficient to create the right 
incentives for effective evaluation. 

Retrospective review is a key component of an effective regu- 
latory review process because it allows agencies to review the ef- 
fects of their existing rules and evaluate whether they are accom- 
plishing their intended goals and determine what effect they have 
on the regulated public. Writing these rules at the outset to facili- 
tate this measurement can improve regulatory outcomes and en- 
able policymakers like yourselves to learn from what has worked 
and what hasn’t. 

Thank you all. 

[The prepared statement of Ms. Miller follows:]* 


*Note: Supplemental material submitted by this witness is not printed in this hearing record 
but is on file with the Task Force, and can also be accessed in her statement at: 
http: / / docs, house.gov / Committee / Calendar / By Event, aspx ?EventID= 1 04981 
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Introduction 

Thank you Chairman King, Ranking Member Cohen, and Members of the Task Force for 
inviting me to share my research on the retrospective review of regulations, and how the review 
process can be improved. I am Senior Policy Analyst at the George Washington University 
Regulatory Studies Center, where I analyze the eftects of regulation on public welfare and 
evaluate regulatory reforms. Recently, 1 researched the success of current and past retrospective 
review efforts and identified ways to improve these initiatives. 

1 appreciate the Task Force’s interest in the rulemaking process, including retrospective review, 
and determining whether there are opportunities for Congress to improve it. My prepared 
statement includes the following points; 

• A key component of an effective regulatory process is reviewing the effects of existing 
rules to evaluate whether they are accomplishing their intended goals, and to determine 
what effect they have on the regulated public. Retrospective review is a bipartisan reform 
effort that can improve both the quality of existing rules and of future rules by learning 
what works well in a regulatory context and what doesn’t. 

• Despite 40 years of bipartisan reform efforts, agencies still do not conduct effective 
retrospective review of their rules. More recent efforts to encourage ex post review have 
not resulted in a systematic culture of evaluation or large burden reductions for the 
regulated public. 

• It is important to plan how to evaluate a rule at the outset of rulemaking: writing rules to 
facilitate later retrospective review can ensure effective data collection and encourage 
regulators to clearly identify (and think through) how the proposed rule will address the 
policy problem at hand. Agencies are not currently designing their rules at the outset to 
be measured, which compounds the difticulty of conducing effective retrospective 
review. 

My recent working paper evaluating how well agencies design their rules for future review is 
attached as an addendum to this statement, as is my article with Susan Dudley in the 
Administrative Law Review Accord on retrospective review as a remedy for regulatory 
accretion.' 


For additional jicrspcctivcs on liow retrospective review can address regulator^’ accretion, sec Mandcl & Carew, 
"Rcgulatoiv Improvement Commission: A Politically-Viablc Approach to U.S. Regulator}- Refonn,” Progressive 
Policy Institute, May 2013. http://w\\'r v.proGressivepolic vr ors A vp- content/upioods/201 3/0.5/05.20 13 -Mandel- 
Carew ReaulatoPi’-Improvenient-Conimissi on A - Politic-al1y-Viab{e - Approa c h-to--U S-Reaulaton' -ReForm.pdf 


The George Washington Uiiiversitv’ Regulator}^ Studies Center ♦ 1 
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An Introduction to Retrospective Review 

Retrospective review is a form of program evaluation that reviews the efficacy of a program or 
policy after implementation. The purpose of retrospective review is to evaluate whether a 
policy — in this case, a regulation — has had its intended effect, and whether it should be 
continued or revised. By examining the effects of existing rules, these reviews can infonn 
policymakers on how best to allocate limited resources to accomplish broad social goals, like 
improved environmental quality or better human health, through regulation. Retrospective 
review can provide valuable feedback and learning that improves the design of future 
regulations. 

While policymakers have the opportunity to revisit many federal programs each time federal 
funds are being appropriated, regulatory programs often exist in perpetuity without a statutory 
requirement to revisit implementation. Every year, federal agencies issue thousands of new 
regulations that both benefit and harm Americans. Despite the pace of regulatory activity, 
regulators seldom look back at existing rules to consider whether they are accomplishing their 
goals and resulting in the estimated public benefits and costs. That’s why President Obama, like 
presidents before him, encouraged federal regulatory agencies to review existing regulations and 
to “modify, streamline, expand, or repeal them in accordance with what has been learned.”^ 

Regulations often receive critical analysis before promulgation, usually in the form of benefit- 
cost analysis. This prospective analysis describes the anticipated results of a proposed rule, 
including unquantifiable effects. However, regulatory agencies have a mixed record on ex post 
review despite their ‘Tong track record of prospective analysis of proposed regulations that can 
address these questions.”^ 

Past Retrospective Review Effort's 

For almost 40 years, presidents and Congress have directed agencies to consider the effects of 
regulations once they are in place;’' however, such retrospective analysis has received much less 
attention and fewer resources than those directed at ex ante regulatory review.'' In 1978, 

" Executive Order 1 3563, ''Iniprovina RL'}'ulaiior7 and RegulaUny Review” Tanuaiy 18, 201 1 . 

https ://ww^¥.a po . fio v/fd svs/ p ki>,^ R-20'l 1 - 01 -21/pdf/20 1 l-138 5.pdf 
^ Joseph Aldy, '‘T.eaming from Experience: An Assessment of the Retrospective Reviews of Agency Rules and the 
Evidence for Improving the Design and Implementation of Regulatoty Policy.” A report for the Adminislralive 
Conference of the UniledSlates. 2014. htt psi/M n yw.acus.aov/report/r etros p ective-reviow-repoTt 
'' Susan H. Dudley, “A Relrospeclive Review ofRclrospcclivc Review.” The (leorge Washington University 
Regulatory Studies Center. May 201 .3. Page 1 . 

h tLp://’rcgLi iator vstud i es.eolLiiTib i a n.g \ vu.edit/riic.vdownloa ds/20130507-a- retr<.)sp ect ive-revic \v-or -r c tro spc ci,i ve- 

rc vicw.p df. 

^ Joseph Aldy. "Learning from Experience: An Assessment of the Retrospective Reviews of Agency Rules and the 
Evidence for Improving the Design and Implementation of Regulatoiy Policy.” A report for the Administrative 
Conference of the United States. 2014. https:/A w^'w.acus.gov /report/retrQ spe ct!ve-review-repo!t. 

The George Washington University’ Regulatory’ Studies Center ♦ 2 
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President Carter directed agencies to “periodically review their existing regulations to determine 
whether they are achieving ... policy goals.”^ President Reagan called on agencies to “perform 
Regulatory Impact Analyses of currently effective major rules,”^ and President Clinton’s 
Executive Order 12866 directs each agency to “periodically review its existing significant 
regulations to determine whether any such regulations should be modified or eliminated so as to 
make the agency’s regulatory program more effective in achieving the regulatory objectives, less 
burdensome, or in greater alignment with the President’s priorities and . . . principles.”^ 

The law also mandates the retrospective review of certain regulations. The Regulatory Flexibility 
Act of 1980 requires agencies to review rules with significant economic impacts on small entities 
every ten years.'^ Further, although less specific, the Regulatory Right to Know Act called on the 
Office of Management and Budget (0MB) to report annually on benefits and costs of regulation 
and make recommendations for their reform^ 

More recently, President Obama issued no fewer than three executive orders directing agencies 
to conduct retrospective analysis of existing regulations.^^ These executive orders instruct 
agencies to submit regular plans for the retrospective review of their existing significant 
regulations “to detennine whether any such regulations should be modified, streamlined, 
expanded, or repealed,” and encourage independent agencies to participate in the review 
process.’^ 


Executive Order 1 2044, 43 Fed. Reg. 12661 (March 24, 1978). Revoked Fehmaiy' 17, 1981 by Exec. Order No. 
12291, bt tp : / A\vvw. pre sidency ■uc sb.eduAvs- /?p id ~ 30539. 

ExcciUivc Order 12291, 46 Fed. Reg. 15193 (Fcbruaiy 19, 1981). Revoked Oclober 4. 1993, by t!xee, Order No. 
12866, hUp:/Avvvware hiv'C ^.gov/iedeTal-register/eodillc;Uioii/c xccu livc-ord.er/1229I.hlml. 

^ HxeeuLivc Order 1 2866 §5(a), 3 C.F.R. 638, 644 (1994). h Up YAvww. iir ehiv es.gov/rcdcr i il -re gisler/excc u l i ve - 
orders/pdr/12866.(xlf 

Regidaton’ Flexibility for Small Entities Section 610 Reviews, The t Jnilcd Stales Environmenlal ProlceLion 
Agency (20 1 5), htt]x//w\\ vv . c |)a.gov/r cg- f lcx / ?icctio n -610-rcvic vvs. 

U.S. Office of Management and Budget. VaUclaiin}^ Regulatory Analysis: 2005 Report to Congress on the Costs 
and Benefits of Federal Regulations and Unfunded Mandates on State, f.ocal, and Tribal Entities. (2005) 
Executive Order 1 3563. "^Improving Regidalion and Regulatory^ RevieM^" January 1 8, 20 1 1 . 

https://\vvv’yv. a '’O-.aov/fdsvs,'^pkg;/FR-20i 1 -01 -21 /pdf/201 l-1385 .pdf 

Hxceulive Order 1 3579. ‘'‘‘Regulation and Independent Regu/atoty Agencies.^' July 1 1 , 201 1 . 
hll ps: / 7\\v»,v v. g}K?.g() \/r dsvs/ p kg,TR -20i l- 07-]4/ pdr/201 i -1 79 .53 . p df 
Exceulive Order 1 36 1 0, "‘Identifying and Reducing Re^latorv Burdens." May 10, 20 1 2. 
ii tti)s:/7w \ v\v. gpo. &o v.»fdsy!s/p kg,TR - 20 1 2-05- 1 4 /'pdf/201 2- 1 1 798 .pdf 

Executive Orders govcniing rcgulaton- oversight have generally not covered “independent regulator}- agencies” 
(such as the Federal Communications Commission, the Securities and Exchange Commission, and the Consumer 
Product Safety Commission). 


The George Washington University^ Regulatory^ Studies Center ♦ 3 
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state of Ketrospectii'e Review 


Despite these efforts, regulations continue to accumulate without adequate ex post examination'^ 
and procedures for doing so have not been institutionalized to the extent that ex ante regulatory 
impact analysis has been,'"' Even though policymakers within the Executive and Legislative 
Branches reveal a continuing interest in retrospective review of agency rules,*"'*® such review is 
not an institutionalized aspect of the U.S. regulatory process, and reviews that have occurred are 
as likely to create new burdens as to ease existing ones.*^ 

This is likely partly due to incentives; OMB serves a gatekeeper role for new regulations, which 
compels regulating agencies to present analysis consistent with executive order requirements 
before they can issue new rules. On the other hand, once a regulation is issued, the consequence 
of not conducting ex post analysis is less problematic from the agency’s perspective in that the 
regulation will remain on the books. In addition, conducting such analysis can be difficult — 
especially because, as discussed later in this statement, agencies are not designing their rules at 
the outset to facilitate retrospective review. As noted by Reeve Bull in a recent Administrative 
Law Review article, the insights of behavioral economics may also help us understand why 
regulatory agencies may be reluctant to review and modify regulations once they are in place.** 

Improving Existing Efforts 

Ex post review makes it possible for the government and the public to measure whether a 
particular rule has had its intended effect. However, waiting until after a regulation is already 
drafted, finalized, and implemented can hamper retrospective review. For example, after a 


'■* Reeve T. Bull, “Building a Framework for Governance: Retrospective Review and Rulemaking Petitions.” 67 
Administrative Law Review-. (2015). 

Susan E. Dudley. Reducini^ Ufmecesswy and Costly Rad Tapa though Smarter Regulalions: Hearing Before the 
Joint Economic Committee, 1 14th Coiigi'ess (2013). 

http s:// reaulatoiTstud ies.coIumbiait. g\v u.cdu/sites/r eciilato i'v$tiidic6.cokunbian. g wu.cd u/files.^do wmloads /20i3 _06 
_26_Dudlcv_.TEC _ stateiu ciit.pdf 

In the Legislative Branch, for example. Sens. Ileidi Ileitkamp (D-N.D.) and James Lankl'ord (R-Okla.) have 
proposed the Smarter Regulations Act of 2015 (S. 1817) on July 21, 2015, which would require agencies to draft 
their mles in a way to enable better review after the fact. Smarter Regulations Thi'ough Advance Planning and 
Review Act. S, 1817, IH^^'Cong, (2015), bl(ps:/.%vvw-.congress.gov.^bi i I ''1 14th-C(.>ngrosi;v^sc nale-b in/1817, 
Consumer Product Safety Commission, Statement of Commissioner Joseph P. Mohorovic Regarding 
Retrospective RevieM’ in the Commission’s Rulemafdng Under Section lOS of the Consumer Product Safety 
Improvement Act of 2008 (CPSJA) (2015), htt]’):,/-'mvw . cpsc.. gov/en/Abo ut- CPSC/Con imi ssio n e r s/.To s eph- 
.lvlohorovic/(-oiniiii ssi oner -M ohorovic-Sfatcment'Sta tements/Stateme nt-of-(..ommissioner-.iosepJi-P-. Mol iorovic- 
R e g a i'ding-Retr o specth"e-Revie\v-m-the-C o mmissions-RulemakLn g -Under-Scction-108-o f-t hc-Co n3u mer- 
Froduet-Salctv-llllpro^^cmcn1-Ac^-o^-2()08-CPSiA.' 

* ' Sofie R. Miller. ‘■"RPA's Retrospective Review of Regulations: Will iL Reduce Manufaeluring Burdens?” Engage: 
The Journal of the Federalist Practice Groups, July 2013, page 4. htt p./VwvAV.f ed- 

s oc.org/pubiicati o ns/dctail/cpas-rctrospcctivc- rcvic w-of-rcgula tions -wi i l-it-rc d ucc -nia nufacturing-hiirdcns 
Reeve T. Bull, "Building a framework for Governance: Retrospective Review and Rulemaking Petitions.” 67 
Administrative Law Review. (2015). 
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regulation has been in place for 10 years it may be too late to collect data crucial to evaluating its 
effect. In his report for the Administrative Conference of the United States, Harvard professor 
Joseph Aldy notes that while they are subject to rigorous ex anle analysis, economically 
significant rules “are not designed to produce the data and enable causal inference of the impacts 
of the regulation in practice.”’’^ This design flaw makes it difficult to evaluate rules after they are 
already in place. 

Multiple government documents already instruct agencies to plan prospectively for retrospective 
review. In his implementing 2011 memo on retrospective review, then- Administrator of the 
Office of Information and Regulatory Affairs Cass Sunstein stated that “future regulations should 
be designed and written in ways that facilitate evaluation of their consequences and thus promote 
retrospective analyses and measurement of ‘actual results. This emphasis is repeated in a 
memo Sunstein issued later that year, “Final Plans for Retrospective Analysis of Existing Rules.” 

In its 2015 Final Report to Congress on the Benefits and Costs of Federal Regulations, 0MB 
states that such retrospective analysis can serve as an important corrective mechanism to the 
flaws of ex anle analyses. According to that report, the result of systematic retrospective review 
of regulations 

... should be a greatly improved understanding of the accuracy of prospective 
analyses, as well as corrections to rules as a result of ex post evaluations. A large 
priority is the development of methods (perhaps including not merely before-and- 
after accounts but also randomized trials, to the extent feasible and consistent with 
law) to obtain a clear sense of the eftects of rules. In addition, and importantly, 
rules should be written and designed, in advance, so as to facilitate retrospective 
analysis of their effects, including consideration of the data that will be needed for 
future evaluation of the rules’ ex post costs and benefits.^^ 

These recommendations are bolstered by the academic literature on program evaluation. 
Waiting until implementation to think about retrospective review may leave agencies without the 

Joseph Aldy. "J.eaming from Experience: An Asscssmcnl of ihc Relrospcclivc Reviews of Agency Rules and the 
Evidence for Tmi^roving the Design and Implementation of Regulatoiy Policy.’" A report for the Aclniinislraiive 
Conference of the IMiled Stales. 2014. Page 9. htt ps:/7mvw\acus.ao v/rcpott/retnispcctive-rcvic\v - report 
United States. Offiee of Management and Budget. Office of Information and Regulaton- 

Affairs. MRXrORAWL'M FOR THF HEADS OF FXFCrJTnii DFPARTMFNTS AhFJ .4CF>^CIFS: Reiro.speciive 
.4 nalysis of Existing Significant Regiduiions. By Cass Sunstein. April 25, 2011. 

United Stales. OlTiee of Management and Budget. 2015 Report to Cotigress on the Benefits and Costs of Federal 
Regulations and Unfinded Mandates on State, Local, and Tribal Entities. Mareh 1 f), 2016. 
j iUps:A\vwvv.\vh ite h()use.gov/siles/defa ul l/ri ies/omb/i nfoTeg/ 20 i 5_c h/20i5 - cost-herient- rcport.yx ir 
“ Paul J. Gcitlci', Sebastian Martinez, Patrick Premand, T.aura B. Rawlings, and Christcl M. .1. Vcrmccrsch. ''Tmpact 
Evaluation in Practice.” The World Bank. 201 1. 

iii’P worldbank.o r g / E XT rfDOFFTCE/ Re sources/'5485 72 6- 

! _v ■ ' / Tn I'^act Evah,tation in Pi'actic e.pdf 

The George Washington University^ Regulatory^ Studies Center ♦ 5 
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resources and data they need to effectively review their rules. For these reasons it is necessary to 
think prospectively about retrospective review and, to that end, that agencies should design their 
rules to better aid measurement of actual results. 

Prospectively Planning to Evaluate Regulation 


In 2014, the George Washington University Regulatory Studies Center evaluated all high priority 
proposed rules issued that year to determine whether they were designed in a manner that would 
make their outcomes measurable ex post. As a part of this evaluation, the Center assessed 
whether agencies included a discussion of retrospective review as required by the President’s 
executive orders and the Sunstein memoranda. We also submitted comments to the agencies 
providing suggestions on how best to incorporate plans for retrospective review at the time of 
each proposed rule’s issuance. 

Based on our review of the rules proposed in 2014, agencies are not designing their rules to 
facilitate ex post measurement, and are not prospectively planning for retrospective review at the 
outset of rulemaking: of all proposed rules examined, not one included a plan for retrospective 
review. 

However, even without an explicit plan, proposed rules may contain elements that could 
facilitate ex post analysis. To evaluate whether the proposed rules were “designed and written in 
ways that facilitate evaluation of their consequences,” we measured each one against five 
criteria: 


• Did the Agency clearly identify the problem that its proposed rule is intended to solve, 
and do the policies that the Agency proposes address this problem? 

• Did the Agency provide clear, measurable metrics that reviewers can use to evaluate 
whether the regulation achieves its policy goals’’ 

• Did the Agency write its proposal to allow measurement of both outputs and outcomes to 
enable review of whether the standards directly result in the outcomes that the agency 
intends? 

• Did the Agency commit to collecting information to assess whether its measurable 
metrics are being reached? 

• Did the Agency provide a clear timeframe for the accomplishment of its stated metrics 
and the collection of information to support its findings? 

In general, agencies were better at considering these elements that could support future 
evaluation of the effects of their rules. Agencies were best at identifying the problems that their 


Joseph Aldy. "T, earning from rixpcricncc: An Assessment of the Retrospective Reviews of Agency Rules and the 
Evidence for Improving the Design and Implementation of Regulatoiy Policy.’' A report for the Adminislralive 
Conference of the United Stales. 2014. Page 6. https : .//m\’Wriacus.ROv/rep ort/'retrospectiYe-reviev> -report 
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rules were intended to address and worst at establishing timeframes for review and identifying 
linkages between proposed standards and their outcomes. Despite the importance of identifying 
how to measure the success of a rule, only 36% of rules included quantitative metrics, and only 
22% included any plans to collect data that could he used to measure regulatory outcomes. 

On all criteria, the Environmental Protection Agency, Department of Transportation, and the 
Department of Energy generally scored the best, and independent agencies (including the 
National Labor Relations Board, the Consumer Financial Protection Bureau, and the Federal 
Reserve Board) consistently scored the worst. While almost three quarters of executive branch 
rules identified a problem, only one quarter of independent agency rules did. Further, no 
independent agency rules met any of the other four criteria for prospectively planning for 
retrospective review. While the sample of independent agency rules was small, this finding — 
while it should be interpreted with caution — may be indicative of a broader trend for independent 
agency rules. 

Recommendations 

Based on these findings, agencies should strengthen their efforts to prospectively plan for 
retrospective review — especially independent agencies. In order to improve prospects for 
retrospective review, we recommend the following. 

• Agencies should clearly identify and quantify the directional goals of their rules. Being 
clear about how to measure a rule’s goals increases transparency by letting the public 
know which benefits to expect in return for the opportunity costs incurred by new 
regulation. 

• Agencies should plan prospectively for information collection that will support ex post 
measurement, and make use of existing agency data to measure outcomes. Without data 
on key outcomes, there is no way to measure a rule’s results. By planning ahead for 
information collection, agencies can pave the way for future review. 

• Agencies should establish clear linkages between proposed standards and expected 
outcomes. Given the enormous benefits — and, sometimes, enormous costs — that are on 
the line, agencies should prioritize establishing how the standards it proposes causes the 
benefits that are meant to result. 

These changes would provide agencies and the public with better information about the effects of 
regulation and how to structure future regulatory programs to achieve better results while 
reducing burdens on the regulated community. 


Arthur Fraas & Randall T.utter, “On the Economic Analysis of Regulations and Independent Regulatoiy 
Commissions.'' Admhiisfraiive J.aw Review^ Vol. 63 pp. 213 - 241, Special Edition. 201 1 . 
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Mr. King. Thank you, Ms. Miller. 

I now recognize the gentleman, Mr. Narang, for his testimony. 

TESTIMONY OF AMIT NABANG, REGULATORY POLICY 
ADVOCATE, PUBLIC CITIZEN 

Mr. Narang. Thank you. Chairman King, Ranking Member 
Cohen, and distinguished Members of this Task Force, thank you 
for the opportunity to testify today. I’m Amit Narang, regulatory 
policy advocate at Public Citizen’s Congress Watch. 

Public Citizen is a national public interest organization with 
more than 400,000 members and supporters. For more than 40 
years, we have successfully advocated for stronger health, safety, 
consumer protection, and other rules, as well as for a robust regu- 
latory system that curtails corporate wrongdoing and advances the 
public interest. 

Public health and safety regulation has been among the greatest 
public policy success stories in our country’s history. Regulations 
have made our air far less polluted and our water much cleaner, 
they’ve made our food and drugs safer, they’ve made our work- 
places less dangerous, they have made our financial system more 
stable, they have protected consumers from unsafe products and 
from predatory lending practices, they’ve made our cars safer, 
they’ve outlawed discrimination on the basis of race and gender, 
and much more. 

Although these regulations are now considered to be bedrock pro- 
tections widely popular with the public, it is important to keep in 
mind that opponents of these regulations at the time predicted eco- 
nomic doom and gloom if they were adopted. None of these pre- 
dictions came true, of course, and this is an important lesson when 
considering current doomsday predictions from opponents of new 
regulations. 

In short, our regulatory safeguards are to be celebrated and emu- 
lated. Unfortunately, the state of our current regulatory system is 
a deep cause for concern. Our regulatory system is badly broken 
and in dire need of reform. The rulemaking process moves too slow- 
ly to protect the public, agency funding continues to stagnate or 
even decline, and the revolving door between regulated industry 
and Federal agencies continues to spin, leading to industry capture 
of our regulatory system. 

Given the focus of this hearing, I will spend the rest of my time 
on the current crisis of regulatory delay. The sad truth is that 
nearly every major new piece of legislation that Congress enacts to 
protect the public takes far too long to result in regulations that 
actually do benefit and protect consumers and working families. 
Take these four laws passed on a bipartisan basis during President 
Obama’s first term as an illustration: the Pipeline Safety Act of 
2011, the Food Safety Modernization Act, the Family Smoking Pre- 
vention and Tobacco Control Act, and the Dodd-Frank Wall Street 
Reform Act. 

All of these laws were passed by Congress to protect the public’s 
health, safety, and financial security, and yet regulators have 
taken on average 4 to 6 years to develop and put in place impor- 
tant new regulations that implement and enforce each law. Aston- 
ishingly, three of the four laws still have not been fully imple- 
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merited. For all of these laws, Federal agencies miss statutory 
deadline after statutory deadline as if those deadlines were op- 
tional instead of mandatory. 

It’s the public that pays the price of regulatory inaction and 
delay: pipeline leaks that pollute the environment and make neigh- 
borhoods uninhabitable, increasing use of and addiction to e-ciga- 
rettes, continued reckless gambling on Wall Street, and frequent 
tainted food scandals. The unacceptable delays in implementing 
these laws are the rule, not the exception. As the breadth of these 
laws demonstrates, the crisis of regulatory delay extends across 
agencies and across regulatory sectors. The anecdotal examples are 
backed up by comprehensive empirical evidence of systemic regu- 
latory delays. 

Last year the conservative-leaning think tank, the R Street Insti- 
tute, undertook a comprehensive study of how often Federal agen- 
cies are able to meet the statutory deadlines when enacting signifi- 
cant new regulations. The results are deeply troubling. Regulators 
missed congressional deadlines a shocking 50 percent of the time 
over the last 20 years. 

What are causing these delays? The bulk of new regulations that 
are minor and technical in nature do not encounter significant 
delay. Rather, it is the most important regulations, sometimes 
termed “significant” or “major,” that provide Americans with the 
greatest benefits, but also take the longest to finalize. This is be- 
cause the rulemaking process for these rules has become inefficient 
at best and dysfunctional at worst. 

When developing significant or major regulations, agencies are 
required to analyze not only the rule itself, but also multiple alter- 
natives, even when alternatives are prohibited by statute. Agencies 
are required to conduct multiple cost-benefit analyses that are 
highly speculative yet demand enormous resources. Agencies are 
required to conduct at least one, and often more than one, public 
comment period and respond to the hundreds of thousands of com- 
ments submitted by stakeholders. Executive agencies must submit 
their significant rules to OIRA for review, an increasing source of 
delay, as OIRA reviews have taken longer under this Administra- 
tion than any previous one. 

Finally, all of these procedural requirements occur against the 
backdrop of a likely court challenge by regulatory opponents. 

As the saying goes, protections delayed are protections denied. 
The regulatory process that disregards statutory deadlines, vetoes 
congressional mandates on the basis of flawed cost-benefit analysis, 
and is generally unable to fulfill congressional intent in protecting 
the public should be a high priority concern for all Members of 
Congress. 

This Congress has been interested in streamlining inefficient reg- 
ulatory processes that result in undue delay, such as legislation 
passed last year to expedite energy and infrastructure permit ap- 
provals by stripping away environmental cost-benefit analysis, im- 
posing hard caps on public comment periods, and sharply reducing 
the ability for stakeholders to bring court challenges. It is dis- 
appointing, then, to see Congress propose essentially the opposite 
reforms for public health and safety regulations, adding more cost- 
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benefit analysis, longer comment periods, more OIRA review, and 
more opportunities for regulatory opponents to challenge in court. 

Congress can and should fix our regulatory process, and it’s long 
past time that it does. This is the kind of congressional account- 
ability that is needed. Public Citizen stands ready to work with 
lawmakers on both sides of the aisle to make our regulatory system 
work effectively and efficiently for consumers, working families, 
and the public. 

Thank you, and I’m looking forward to answering any questions 
you may have. 

[The prepared statement of Mr. Narang follows:] 
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Mr. Chairman King, Ranking Member Cohen, and Members of the Task Foree, 

Thank you for the opportunity to testify today on the importance of regulations to public health 
and safety. I am Amit Narang, Regulatory Policy Advocate at Public Citizen’s Congress Watch. 
Public Citizen is a national public interest organization with more than 450,000 members and 
supporters. For more than 40 years, we have successfully advocated for stronger health, safety, 
consumer protection and other rules, as well as for a robust regulatory system that curtails 
corporate wrongdoing and advances the public interest. 

Public Citizen co-chairs the Coalition for Sensible Safeguards (CSS). CSS is an alliance of more 
than 150 consumer, small business, labor, scientific, research, good government, faith, 
community, health and environmental organizations joined in the belief that our country's system 
of regulatory safeguards provides a stable framework that secures our quality of life and paves 
the way for a sound economy that benefits us all. Time constraints prevented the Coalition from 
reviewing my testimony in advance, and I write only on behalf of Public Citizen. 

Over the last century, and through the Obama administration, regulations have made our food 
supply safer; saved hundreds of thousands of lives by reducing smoking rates; improved air 
quality, protected children's brain development by phasing out leaded gasoline; saved consumers 
billions by facilitating price-lowering generic competition for pharmaceuticals; reduced toxic 
emissions into the air and water; empowered disabled persons by giving them improved access to 
public facilities and workplace opportunities; guaranteed a minimum wage, ended child labor 
and established limits on the length of the work week, saved the lives of thousands of workers 
every year; protected the elderly and vulnerable consumers from a wide array of unfair and 
deceptive advertising techniques; ensured financial system stability (at least when appropriate 
rules were in place and enforced), made toys safer, saved tens of thousands of lives by making 
our cars safer; and much more. 

To review the facts of how regulation has benefitted and strengthened our country, however, is 
not to suggest that all is well with the regulatory system. Indeed, our regulatory system is in need 
of reform, but not because there is too much regulation. Rather, under-regulation is the status quo 
and too little regulation is hurting the public. 

The evidence of under-regulation includes both massive and dramatic disasters that catch the 
public’s attention as well as daily tragedies that could have been easily prevented with regulatory 
standards in place. In both instances, the common link is a complete absence of any regulatory 
standards or ineffective and weak standards that do not protect the public. The costs of under- 
regulation are real and are borne by working families, consumers, taxpayers, and the public. 
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Regulations are Smart for our Economy 


Regulation has led to some of the most important public health, safety, environmental and 
economic success stories in our country’s history. Regulation has: 

• Made our food safer. ^ 

• Saved tens of thousands of lives by making our cars safer.^ 

• Made it safer to breathe, saving hundreds of thousands of lives annually.^ 

• Protected children's brain development by phasing out leaded gasoline and dramatically 
reducing average blood levels."* 

• Empowered disabled persons by giving them improved access to public facilities and 
workplace opportunities, through implementation of the Americans with Disabilities 

Act.^ 

• Guaranteed a minimum wage, ended child labor and established limits on the length of 
the work week.^ 

• Saved the lives of thousands of workers every year.^ 

^ American Public Health Association. (20 10, November 30). APHA Commend'-! Senate for Passing Strong Food 
Safety Legislation. Retrieved 24 Februar>% 2012, from 

littp://u^'UMiiakcouifood';afc.oio/toois/a&scts/filcs/APHA_Scuatc-Passagc-Food-.AcT FINAL2.pdf 

■ NHTSA's vehicle safely standards have reduced llie Iraffic falalily rale from nearly 3.5 falalilies per 100 million 
vehicles traveled in 1980 to 1,41 fatalities per 100 million veliicles traveled in 2006. Steinzor. R., & Sliapiro, S. 
(2010). The People's Agents and the Battle to Protect the American Public: Special Interests, Government, and 
'threats to Health, Safety, and the Fnvironment: Universily of Chicago Press. 

Clean Air Act rules saved 164,300 adult lives in 2010. InFebnuiiy 2011. EPA estimated tliat by 2020 they will 
save 237,000 lives atiuually. EPA air pollution contiols saved 13 million days of lost work and 3.2 million days of 
lost school in 2010, and EPA estimates that lliey will save 17 million work -loss days and 5.4 million school-loss 
days aniiLially by 2020, See U.S. Environmental Protection Agency, Office of Airand Radiation. (201 1, March). The 
Benefits and Costs of the Clean Air and Radiation Act from 1990 to 2020. Available from: 
<hUp://wvvvv.epa,gov7oar/sect812/rebl 1 /fullreporl.pdf>. 

^ EPA regulations pliasing out lead in gasoline lielped reduce the average blood lead level in U.S. cliildren ages 1 to 
5. During the years 1976 to 1980. 88 percent of all U.S. children liad blood levels in excess of lOjrg/dL; during the 
years 1991 to 1994, only 4.4 percent of all U.S. cluldren liad blood levels in excess of tliat dangerous amomit. Office 
of Management and Budget, Office of Infonnation and Regulatory' Affaiis. (20 VI). 201 1 Report to Congress on the 
Benefits and Costs of Federal Regulations <m Unfunded Mandates on State. Local and Tribal Entities. Available 
from; <littp;//www.w'liiteliouse.go\7sites/dcfanlt/files/omb/inforcg/20 1 l_cb/20 1 l_cba_iepoi1.pdf>. 

■ National Council on Disability. (2007). The Impact of the Americans with Disabilities Act. Available from: 
<littp;//\vww.iicd.gov/publications/2007/07262007> 

'' There arc impoitant exceptions to the cliild labor proliibitioii; significant enforcement failiiies regarding the 
ininimiim wage, cliild labor and length of w'oik w'cek (before time and a half compensation is mandated). But tlic 
quality of improvement in American lives has nonetheless been dramatic. Lardner, J. (201 1). Good Rules: JO Storie.s 
of Successful Regulation . Demos. Available fioin: 

<littp;//\vww.dcinos.org/sitcs/dcfaiilt/filcs/publications/goodrulcs_l_ll.pdf>. 
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• Saved consumers and taxpayers billions of dollars by facilitating generic competition for 
medicines* 

• Protected the elderly and vulnerable consumers from a wide array of unfair and deceptive 
advertising techniques.^ 

• For half a century in the mid-twentieth century, and until the onset of financial 
deregulation, provided financial stability and a right-sized financial sector, helping create 
the conditions for robust economic growth and shared prosperity.*” 

Regulation continues to improve the quality of life for every American, every day. Ongoing and 
emerging problems as well as a rapidly changing economy require the continual issuance of new 
rules to ensure that America is strong, safe, healthy and economically prosperous. Below is a 
selective and small sampling of rules recently issued, pending, or under consideration: 

• Fuel efficiency standards. Pursuant to the Energy Policy and Conservation Act, the 
Energy Independence and Security Act and the Clean Air Act, the National Ftighway 
Safety and Transportation Agency and the Environmental Protection Agency have 
proposed new automobile and vehicular fuel effrciency standards. The new mles, on an 
average industry fleet-wide basis for cars and trucks combined, establish standards of 
40.1 miles per gallon (mpg) in model year 2021, and 49.6 mpg in model year 2025. The 
agencies estimate that fuel savings will far outweigh higher vehicle costs, and that the net 
benefits to society from 2017-2025 will be in the range of $31 I billion to $421 billion. 
The auto industry was integrally involved in the development of these proposed 
standards, and supports their promulgation. 

• Food safety rules. In 2010, with support from both industry and consumer groups, and in 
response to a series of food contamination incidents that rocked the nation, Congress 
passed the Food Safety Modernization Act. The Act should improve the safety of eggs, 

’ Dealhs on the job have declined from more than 14,()()() per year in 1970, when the Occupational Safety and Health 
Administration was created to under 4,500 at present. See AFL-CIO. (2015, April.) Death on the Job: The Toll of 
Neglect, p. 1. Available from: 

<littp://w'WT^ .aflcio.org/contcnt/dow iiload/154671/3868441/DOTJ2015Fmalnobug.pdf>. Mining dcatlis fell by half 
shortly after creation of the Mine Safety' and Health AdiiiinistiatioiL Weeks, J. L., & Fox, M. (1983). Fatahty' rates 
and regiilatoiT policies in bituminous coal mining. United States, 1959-1981. American journal of public health, 
73(11), 1278.’ 

^ Through regulations facilitating effective implementation of the Drug Price Competition and Patent Term 
Restoration Act of 1984 ("Hatch-Waxman"), including by limiting the ability of brand-name phannaceulical 
companies to extend and maintain govemmenl-granled monopolies. Troy, D. E. (2003). Drug Price Competifion 
and Patent Term Restoration Actofl9H4 (Hatch-Waxman Amendments). Statement before the Senate Committee on 
the Judiciaiy . Available from: <http://www.fda.gov/fiew'sevenls/lestimonv/Licml 15033. htm>. 

^ See 16 CFR 410-460. 

See Stiglitz, J. E. (2010). Freefaii: America, free markets, and the sinking of the world economy: WW Norton & Co 
Inc.; Kuttner, R. (2008). The Squandering of America: how the failure of our politics undermines our prosperity: 
Vintage. 
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dairy, seafood, fruits, vegetable and many processed and imported foods, but its effective 
implementation depends on rulemaking. Not so incidentally, food contamination 
incidents have major hannful economic impact on the agriculture and food industries and 
job creation and preservation in those industries. 

• Energy efficiency standards. Pursuant to the Energy Security and Independence Act, 
the Department of Energy has proposed energy efficiency standards for a range of 
products, including Metal Halide Lamp Fixtures, Commercial Refrigeration Equipment, 
and Battery Chargers and External Power Supplies, Walk-ln Coolers and Walk-ln 
Freezers, Residential Clothes Washers." The Department of Energy estimates the net 
savings from implementation of the Energy Security and Independence Act to be $48 
billion - $105 billion (in 2007 dollars).*^ 

• Rules to avert workplace hazards. By way of example, consider the case of beryllium, 
a toxic substance to which workers in the electronics, nuclear, and metalwork sector are 
exposed. The current OSHA beryllium standard, based on science from the 1950s, allows 
workers to be exposed at levels that are ten times higher than those allowed by 
Department of Energy for nuclear power plant workers. Public Citizen petitioned OSHA 
to update the standard in 200 1 . In response, the agency began a rulemaking in November 
2002. It is a testament to major problems in the regulatory process that OSHA has still 
not issued appropriate rules. Issuance of a rule could avert thousands of cases of serious 
disease."’ 

• Wall Street Accountability. As discussed in more detail below, the 2008 financial crash 
was a direct result of regulatory failures. These failures including inadequate regulation 
of mortgages and other consumer financial products, on the one hand, and esoteric 
financial products and the markets on which they trade, on the other. Another critical 
failure was permitting the rise of too-big-to-fail financial institutions, traceable both to 
the failure to enforce existing rules and policies, and the repeal and nonissuance of 
important rules. While the Dodd-Frank Act is not perfect, it does include an array of very 
important refonns that will make our financial system fairer and more stable — if properly 
implemented through robust rulemaking. 

Among many other important provisions are crucial consumer protections. Dodd-Frank 
created the Consumer Financial Protection Bureau, charging the agency with the single 
mission of protecting consumers and empowering it to issue new consumer protection 


List of Regulatory Actions Currently Under Review. Available from: 
<http://www.reginfo.gov/public/jsp/EO/eoDashboard.jsp>. 

U.S. Department of Energy. (2007). Energy Independence and Security Act of 2007 Prescribed Standards. 
Available from: <http://wwwl.eere.energy.gOv/buildings/appliance_standards/m/eisa2007.html>. 

U.S. Occupational Safety and Health Adinimstration. (2007). Preliminary Inilia} Regiilalory Flexibilily Analysis 
of the Preliminary’ Draft Standard for Occupational Exposure to Bervlliimi. 



75 


rules. Given the very considerable extent to which the financial industry has constructed a 
business model around deception and unjust fees, CFPB rulemaking can afford consumer 
dramatic benefits. Such rules concern matters including: requiring mortgage lenders to 
consider borrowers' ability to pay; prohibiting banks from charging excessive overdraft 
fees or tricking consumers into opting in to unreasonable overdraft fee harvesting 
schemes; eliminating forced arbitration provisions in consumer financial contracts; 
banning unfair practices in the payday loan industry; prohibiting kickbacks to auto 
dealers who steer buyers into overpriced loans; stopping student loan companies from 
tricking students into taking high-priced private loans before they exhaust cheaper federal 
loans.''' 

• Generic competition for biotech medicines. An overlooked component of the 
Affordable Care Act was the creation of a process for the Food and Drug Administration 
to grant regulatory approval for generic biologic pharmaceutical products — essentially 
generic versions of biotech medicines. Because the molecular composition of biologic 
drugs is more complicated than traditional medicines, FDA had adopted the position that, 
with some exceptions, it could not grant regulatory approval for biologies under its 
previously existing authority. In an important provision of the Affordable Care Act — 
supported by the biotech industry — FDA was explicitly granted such authority. The 
provision wrongly grants extended monopolies to brand-name biologic manufacturers, 
but belated generic competition is better than none. Implementation of the new regulatory 
pathway for biogenerics, however, depends on issuance of rules by the FDA. Biogeneric 
competition will save consumers and the government billions of dollars annually. 

• Crib safety. Pursuant to the Consumer Product Safety Improvement Act of 2008, the 
Consumer Product Safety Commission (CPSC) finalized updated safety standards for 
cribs that halted the manufacture and sale of traditional drop-side cribs, required stronger 
mattress supports, more durable hardware and regular safety testing. These new crib 
safety standards mean "that parents, grandparents, and caregivers can now shop for cribs 
with more confidence — confidence that the rules put the safety of infants above all 
else."''^ 

• The Physician Payment Sunshine Act. This component of the Affordable Care Act 
requires the disclosure of payments and gifts by pharmaceutical and medical device 
companies to physicians and hospitals. The mere fact of disclosure is expected to curtail 


14 - -. 

National Consumer Law Center. (2010). An Agenda for the Consumer hmancial Protection Hureau: Challenges 

for a ;Vtnt’ Era in Consumer Protection. Retrieved 24 Februarv', 2012, Available 
from:<http://waTav.nclc.org/iniages/pdf/regiibfor\'_refomi/pr-c:Q)b-ageiida.pdf> 

Consumer Federation of America. (201 1 , June 28). Senators, CPSC, Consumer Advocates Applaud Strong Crib 
Safely Standards to Prevent Infant Deaths and Injuries. Available from: <http;//w^^bCOiisiinicifcd.oig/pdfs/ciib- 
standards-prcss-rclcasc -6-28-1 1 .pdf>. 
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the improper influence of industry over research, education and clinical decision making. 
Putting the Act into place required implementing rules."’ 

• Other examples. The list of regulatory benefits is almost endless. Other recent examples 
from the wide spectrum include rules to address invasive species, require labeling of 
sourcing and origin in food, establishing standards for school lunch programs and 
specifying the migratory bird hunting season. 

When viewed in the aggregate, regulations are overwhelmingly positive for the economy and 
reinforce the examples above. According to official government figures, the benefits that federal 
regulations provide to our country consistently dwarf the costs of those regulations. Every year, 
the Office of Management and Budget (OMB) analyzes the costs and benefits of rules with a 
major economic impact in a report to Congress. The most recent OMB report found that: 

The estimated annual benefits of major Federal regulations reviewed by OMB from 
October 1 , 2004, to September 30, 20 1 4, for which agencies estimated and monetized 
both benefits and costs, are in the aggregate between $26 1 billion and $981 billion, while 
the estimated annual costs are in the aggregate between $68 billion and $103 billion. 
These ranges are reported in 2010 dollars and reflect uncertainty in the benefits and costs 
of each rule at the time that it was evaluated.” 

This means that even by the most conservative OMB estimates, the benefits of major federal 
regulations over the last decade have exceeded their costs by a factor of more than two-to-one, 
and benefits may have exceeded costs by a factor of up to fourteen. This makes regulation one of 
the best returns on investment and one that rivals some of the top performing businesses. 


Congress Deserves Credit for Protecting the Public 


A simple but often overlooked fact is that Congress is the source of regulatory protections for 
consumers and working families even though federal agencies are the ones developing the 
regulations. Tn fact, agencies are not able to take action to protect the public unless Congress has 
delegated authority to the agencies to do so. The delegation of authority to federal agencies to 
implement laws is simply fundamental to the proper functioning of our government. Without the 
ability for Congress to delegate authority to agencies to implement the laws it passes, Congress 
will be restricted from using its power to address pressing public policy concerns, including 

42 CFR Parts 402 and 403. Fcbniaiy 8. 2013. 

Office of Management and Budget, Office of information and Regulatory Affairs. (2015). Draft 2015 Report to 
Congress on the Benefits and Costs of Federal Regulations an Unfunded Mandates on State, Local, and Tribal 
Entities, p.l. available at: https://www.whitehouse.gov/sites/default/fiies/omb/inforeg/2015_cb/2015-cost- 
benefit-report.pdf 
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protecting the health and safety of the public. Before turning to the very serious practical 
consequences of preventing delegation of authority from Congress to federal agencies, it is 
important to make clear that the principle of delegation is fully grounded in the Constitution and 
the vision of the Founding Fathers rather than violating both as some incorrectly contend. 

It is undeniable the Constitution bars the delegation of legislative power. The Vesting clause of 
Article I provides that “All legislative Powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and aFIouse of Representatives.”** Likewise, the 
President has a constitutional obligation to “take Care that the laws be faithfully executed.”' * 
Thus, when Congress validly enacts a statute that grants authority to the executive branch, that 
statutory grant of authority to the executive isn’t a transfer of legislative power but rather an 
exercise of legislative power that fully comports with the President’s constitutional duty to 
execute the law. In other words, executive branch agents acting within the terms of such a 
statutory grant are exercising executive power, not legislative power. 

This constitutional principle in support of delegation has been re-affirmed repeatedly by the 
Supreme Court. For example, in INS v. Chadhaf the Court emphatically denied that an 
executive officer exercises legislative power when performing duties, including rulemaking, 
pursuant to statutory authorization. Creating rules pursuant to valid statutory authority isn’t 
lawmaking, but law execution. When delegations have been challenged, the Court has upheld the 
delegation in virtually every case, although in certain cases it has required delegations under 
statutory authority to be subject to an “intelligible principle.” Yet, even in these cases, the Court 
has not insisted on a high bar for what statutory language constitutes an “intelligible principle.”^' 

With respect to the Framers, the overall picture is that the founding era wasn’t concerned about 
delegation. A review of the records of the constitutional convention, the ratification debates, the 
Federalist papers, and early government legislation reveals very little to support misleading 
claims that the Framers believed delegation would result in the executive branch assuming 
authority intended for the legislative branch. Instead, the Framer’s clear concern was with 
legislative aggrandizement at the expense of other institutions rather than with legislative grants 
of statutory authority to the executive branch. A quick survey of the statutes enacted by the 
First or Second Congresses makes clear that those Congresses delegated enormous authority to 
the Executive with significant discretion to accomplish broad objectives related to military 
pensions, trade with Indian tribes, issuance of patents, and fines levied by the Treasury.^* Claims 


U.S. Const. Article 1, Section 1. 

U.S Const. Article 2, Section 3. 

“see 462 U.S. 919 (1983). 

See Whitman i/. American Trucking Associations, 531 U.S. 457, 474 (2001)( In short, we have "almost never felt 
qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those 
executing or applying the law.") 

22 

See James 0. Freedman, Delegation and Institutional Competence, 43 U. Chi. L. Rev. 307, 309 (1976). 

See Harold J. Krent, Delegation and Its Discontents, 94 Colum. L Rev. 710 (1994). 
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by originalists that the Founding Fathers opposed legislative delegation of authority to the 
Executive do not stand up to serutiny of the historical record. 

Beyond the fact that delegation of authority by Congress to federal agencies is firmly rooted in 
the Constitution and the Framers’ vision, the ability of Congress to effect such a delegation is 
central to the functioning of our government as a practical matter. Just as CEOs of corporations 
delegate tasks and empower employees to perform those tasks using the employees’ specialized 
skills and expertise, so does Congress empower federal agencies to carry out the laws Congress 
enacts using the agencies’ institutional expertise. Thus, the relationship between Congress and 
federal agencies resembles that of the typical principal-agent model. The ubiquity of this model 
in private and public institutions explains the ubiquity of delegation in modem life. 

Unfortunately, public discourse and rhetoric has increasingly but misleadingly framed federal 
agencies as the principals rather than as the agents. Claims that “unaccountable bureaucrats’’ are 
“making new laws” have grown commonplace despite being patently false. Federal agencies are 
anything but “free agents” when it comes to developing regulations under statutory authority. 
Agencies know full well that violating that statutory authority by exceeding it will result in a 
court challenge and potential reversal of the regulation. Federal agencies are ultimately 
accountable to Congress and subject to its oversight. Constant villainizing of agency officials and 
regulatory protections has led the public to believe that our regulatory system is somehow rogue 
and unaccountable. Nothing is further from the truth and it is past time to put this myth to bed. 

In the absence of delegation, congressional power to enact public policy will be limited and 
result in a state of affairs that should be a concern to all members of Congress. If Congress is not 
able to delegate authority for federal agencies to “fill in the gaps” of statutes when applying 
those statutes to narrow and specific policy issues, federal agencies will resort to simply 
parroting the language of the statute in its regulations, no matter how vague or ambiguous the 
statutory language may be. This will make it much harder for businesses across the country who 
want to comply with regulations in good-faith but have little to no direction on how to do so. 
State and local regulators will be left on their own to determine how to implement and enforce 
federal regulations, resulting in widely varying and potentially conflicting approaches to what is 
intended to be a uniform national law. In turn, compliance with the regulation will be 
unpredictable and will result in increased enforcement actions for non-compliance. 

For strong constitutional and practical reasons, broad delegations of authority to federal agencies 
to implement congressional mandates are not only appropriate, but also necessary for our 
government to function in the 21 ** century. 
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The Myth of Regulations Hurting our Economy 


Sadly, false and misleading rhetoric propagates the myth that our country cannot have a strong 
economy without sacrificing bedrock public health, safety, environmental, and financial stability 
protections. There is simply no credible, independent, and peer-reviewed empirical evidence 
supporting the claim that there is a trade-off between economic growth and strong, effective 
regulatory standards. Experts from across the political spectrum have acknowledged that 
arguments linking regulations to job losses are nothing more than mere fiction. For example, 
Bruce Bartlett, a prominent conservative economist who worked in both the Reagan and George 
H.W. Bush administrations, referred to the argument that cutting regulations will lead to 
significant economic growth as “just nonsense” and “made up.”^'* 

Mr. Bartlett’s claims are backed up by a recent book entitled “Does Regulation Kill Jobs?”^\ a 
comprehensive empirical study conducted by numerous distinguished regulatory experts and 
academics that closely scrutinized the claim that regulations are linked to job loss and concluded 
that “to date the empirical work suggests that regulation plays relatively little role in affecting the 
aggregate number of jobs in the E^nited States.”^ The authors go on to definitively state that “the 
empirical evidence actually provides little reason to expect that U.S. economic woes can be 
solved by reforming the regulatory process.”^’ 

By contrast, the so-called “evidence” that regulations are killing jobs or ruining the economy 
comes from biased and partisan sources using methodology that is not peer-reviewed and doesn’t 
pass muster under scrutiny. For example, the Washington Post recently vetted a report entitled 
“the Ten Thousand Commandments” from the Competitive Enterprise Institute claiming that the 
annual regulatory burden adds up to $1 5,000 for each household in America or 1 .8 trillion for the 
whole country.^* As the Post notes, the report foregoes any attempt at computing the benefits of 
the regulations it includes and the Post found that the report has “serious methodological 
problems” and deserved “two pinocchios” given that the report’s authors themselves admit that 
the report is “not scientific” and “back of the envelope.”^^ Reports using similar methodology 


Charles Babington, Bruce Bartlett, Ex-Reagan Economist: Idea That Deregulation Leads to Jobs 'Just Made Up,' 
Huffington Post, October 30, 2011, http://www.huffingtonpost.eom/2011/10/31/gop-candidates-plans-on- 
economy-housing_n_1066949.html?view=print&comm_ref=false. 

Cary Coglianese& Adam M. Finkel&ChristopherCarrigan, Does Regulation Kill Jobs (2013). 

Id. at 7 

Id. at 10 

Glenn Kessler, The Claim That American Households Have a 15,000 Regulatory 'Burden', Washington Post (Jan 
14, 2015) , http://www.washingtonpost.eom/blogs/fact-checker/wp/2015/01/14/the-claim-that-american- 
households-have-a-lSOOO-regulatory-burden/ 
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and reporting similar trillion dollar cost figures have also been exposed as flawed and have been 
disavowed.^" 

These latest implausible and unfounded claims about regulations hurting the economy follow' a 
long history of business complaining about the cost of regulations and predicting that the next 
regulation will impose unbearable burdens. Yet, in a 2013 report," Public Citizen looked back at 
previous claims linking job losses to regulations, and found that none of them turned out to be 
even remotely accurate. Indeed, the disconnect between rhetoric and reality could not be more 
stark. In each case covered in the report, industry’s claims look preposterous in retrospect. For 
instance, in the late-1970s, the petrochemical industry claimed that the phasing out of lead from 
gasoline would threaten an eye-popping 43 million jobs. Instead, the phase-out became an 
unmitigated public health and safety success story across the world. A 201 1 study backed by the 
United Nations concluded that banning lead from gasoline had led to $2.4 trillion in annual 
benefits and 1 .2 million fewer premature deaths, annually. The technological hurdles to find a 
suitable substitute for lead to stop engine “knock” barely rated a speed bump. Similar success 
stories regarding fuel efficiency measures, banning of carcinogenic vinyl chloride. Clean Air Act 
pollution standards, and unpaid family leave regulations proved that apocalyptic predictions from 
industry had no empirical basis whatsoever. 


Lack of Strong and Effective Regulations Hurts Americans and Our Economy 


Under-regulation is a form of regulatory failure that costs lives, results in preventable injuries, 
harms the environment often irreversibly, leaves consumers vulnerable to unsafe products and 
abusive practices, and leads to instability and recklessness in our financial system. Under- 
regulation touches virtually every regulatory sector and agency. Below is a sample of recent and 
current instances of under-regulation and the costs borne by the public and our economy: 

• 2008 Wall Street Crash: The rampant deregulation that led to the crash cost our economy 
anywhere from 6 trillion to 14 trillion dollars or 50,000 to 120,000 for every US 
household. In addition, 8.7 million Americans lost their jobs during or immediately 
following the crisis.’’^ 


° Mark Drajem, Rules Study Backed by Republicans 'Deeply Flawed/ Sunstein Says (Bloomberg, June 3, 2011) 
available at http://www.bloomberg, com/news/2011 06-03/ru{e5 study-backed -by- republicans-deeplv-flawed- 
sunstein-savs.html 

http://www.citizen.org/regulations-are-entirelv-to-blame-report 

httD:/7oui'financialsecuritv.org/bioes/wp-content/ourfinancialsecuntv.org/uploads/2Q12/09/CQSts-of-The- 

Fjnanciaj-Crisi5-September-20142.pdf 
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• Climate Change Inaction: Blocking or delaying new carbon emission rules from the EPA 
and other climate change measures will cost our country up to 1 50 billion dollars 
annually in economic damage in the future?^ 

• Preventable Workplace Deaths and Injuries: Every day, an average of 150 workers die 
from job injuries or occupational diseases. Every year, the lack of effective workplace 
safety protections costs our country 250 billion to 330 billion dollars in injuries and 
illnesses.^'* 

• BP Oil Spill: This massive environmental disaster in the Gulf ended up costing more than 
42 billion dollars. The oil spill harmed thousands of Gulf Coast residents and destroyed 
many local small businesses. BP has now been found “grossly negligenf’ in causing the 
disaster and faces up to 18 billion dollars in fines, some of which will go to Gulf Coast 
restoration projects.^'’ 

• 2014 West Virginia Elk River Chemical Spill: those who were hurt by the damage caused 
by the spill are claiming 1 60 million in damages from the spill. These include small 
businesses in Charleston who were forced to shut down for days and the many thousands 
of residents who were forced to buy bottled water because of the severe water 
contamination.^'’ 

• Oil Freight Train Explosions: Trains carrying highly explosive crude oil are traveling 
through communities every day without most of those communities even aware of the 
threat. In 2013, a massive oil train derailment and explosion in Canada killed 47 people. 
The Department of Transportation expects an average of 1 0 oil train derailments each 
year over the next ten years totaling over 4.5 billion dollars in damages. 

• Lake Erie Algae Bloom: a half million Ohio residents were forced to buy bottled water 
because their water had become so badly contaminated from algae. In 2008, the 
government estimated algae blooms resulted in 82 million dollars annually in economic 
damages.'’* Algae Bloom damage to Lake Erie can be directly traced to successful 
attempts to roll back the Clean Water Act by special interests.'’” 


http://fortune.eom/2014/07/29/white-house-inaction-on-climate-costs-150-billion-a-year/ 

^VfL-CIO. (2015, April.) Death on the Job: The Toll of Neglect., 
http://www.aflcio.org/content/download/126621/3464561/DOTJ2014.pdf 

http://www.edf.orR/blog/2014/09/05/bp oil spill ruling-couid jumpstart gulf-coast -restoration- work 

http://www.insurancejournal.eom/news/southeast/2014/08/12/337282.htm 

http://www.sfgate.eom/nation/article/0il-trains-forecast-to-derail-at-10-per-year-in-6095446.php 

http://www.cop.noaa.gov/stressors/extremeevents/hab/current/econimpact_08.pdfthe 

http://www.foodandwaterwatch.org/blogs/the-toledo-water-crisis-wont-be-the-last/ 
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Regulatory Paralysis Is One of the Main Causes of Under-Regulation 


It is true that the regulatory system is broken, but not because there is too much regulation. 
Rather the system is broken because the current regulatory process is too slow, too calcified, and 
too inflexible to respond to public health and safety threats as they emerge. As Public Citizen’s 
striking visual depiction of the regulatory process shows,'*” the current process is a model of 
inefficiency, with a dizzying array of duplicative and redundant requirements interspersed 
throughout a byzantine network that is a virtual maze for agencies to navigate. This is the result 
of an accumulation of analyses and procedures that Congress and the Executive have imposed on 
agencies over the years leaving agencies in a state of “paralysis by analysis.” Far from the 
popular conception of “regulators run amok,” the reality is that agency delays are rampant, 
congressional and judicial deadlines are routinely missed or pushed back, and ample evidence 
exists that the situation is getting worse. 

Although extended delay is arguably the defining feature of rulemaking, the extent, severity, 
causes and consequences of such delay are not well understood. I highlight several illustrative 
examples here to illuminate these matters. As is apparent, delay permeates all aspects of the 
rulemaking process, touching virtually all agencies and regulatory sectors. 

1. Oil Train Safety 

Last year, the U.S. Department of Transportation finalized new standards for trains transporting 
highly volatile oil, often through highly populated areas. The rule was a long-overdue response 
to the sharp increase in domestic oil production and rail shipment of oil and ethanol and a 
resulting series of deadly oil train disasters. In strengthening standards for oil tank car safety, 
requiring new braking standards, and designating new procedures for oil trains including 
notification to local government agencies, the rule should reduce the incidence oil train 
derailments and explosions.'" 

The final issuance of the rule followed justifiable bipartisan criticism that the Department of 
Transportation had taken too long to put new mies in place while multiple oil train derailments 
and explosions occurred across the country. These explosions and crashes have led to numerous 
deaths, and shaken up communities across the country. Elected officials rightly demanded action, 
and were furious about the delays in responsive rulemaking. Safety experts echoed the concern. 
“Federal requirements simply have not kept pace with evolving demands placed on the railroad 


"^^Public Citizen, The Federal Rulemaking Process, http://www.citizen.org/docunnents/Regulations-Flowchart.pdf. 
https;//\\\\\\.traiispoi1atioii.gov/biicfing-iooiii/fmal-rulc-on-safc-rail-traiisport-of-flaimiiablc-liquids 
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industry and evolving technology and knowledge about hazardous materials and accidents,” 
testified the chair of the National Transportation Safety Board. 

The Department itself shared frustration with the slow pace of its rulemaking. One of the 
regulators made clear why the Department was unable to move faster saying, "T o be clear, T 
think we have to function in the regulatory process that exists. And it's not built for speed. T wish 
it was. And no one is more frustrated by our regulatory process and how long it takes than I am 
on occasion. But if we are trying to govern and regulate as quickly as we possibly can, the 
rulemaking process is not the way to do it.”"'^ 

The Department could have expedited issuance of the rules by foregoing optional rulemaking 
steps that added to the regulatory delay. The Department’s decision to issue an advanced notice 
of proposed rulemaking (ANPRM) instead of directly proceeding to propose a draft rule, likely 
added a year or more to the oil train rulemaking process. 

Unfortunately, the House has passed legislation this'*'' this Congress that would mandate the extra 
procedural step of ANPRMs for all major rules such as the oil train rule. The oil train rule delay 
makes clear that there are real-world consequences - often a matter of life and death - to 
measures that delay the rulemaking process. Tt is a reminder as well that policymakers who 
support measures to slow and complicate the rulemaking process may find that, if they succeed, 
the required delays will boomerang to block regulatory action in areas of their priority concern. 

2. Cranes and derricks. 

The Occupational Safety and Health Administration's cranes and derricks rule, adopted in 2010, 
is designed to improve construction safety. By the late 1990s, construction accidents involving 
cranes were killing 80 to 100 workers a year. OSHA later estimated that a modernized rule 
would prevent about 20 to 40 of those annual tragedies. Worker safety advocates and the 
construction industry alike wanted an updated mle. 

Nonetheless, it took a dozen years to get a final rule adopted. "During the dozen years it took to 
finalize the cranes rule," a Public Citizen report summarized, "OSHA and other federal agencies 
held at least 1 8 meetings about it. At least 40 notices were published in the Federal Register. 
OSHA was required by a hodgepodge of federal laws, regulations and executive orders to 
produce several comprehensive reports, and revisions to such reports, on matters such as the 
makeup of industries affected by the rule, the number of businesses affected, and the costs and 
benefits of the rule. OSHA also was repeatedly required to prove that the rule was needed, that 

Chris A. Hart, testimony before the Committee on Transportation and Infrastructure, U.S. House of 
Representatives, "Oversight of the Ongoing Rail, Pipeline, and Hazmat Rulemakings," April 14, 2015, available at: 
http://transportation.hou5e.gov/upioadcdfiles/2015 04 14-hart.pdf . 

Sarah Fcinbcrg, Acting Adniiiiistrator, Federal Railroad Administration, U.S. House Transpoitatioii and 
InrraslmclLire Committee, Oversight of the Ongoing Rail, Pipeline, and Ha/.mat Rulemakings, April 14, 2015, 
available at; h ttp: / / t r a n s po i t atiou-hQiisc.go^ /cajcndai/cvcntsiiiglc.aspx?Ev cntrD~ .39 S734 . 

H.R. 185, The Regulatory Accountability Act (2015). 
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no alternative eould work, and that it had done everything it could to minimize the effects on 
small businesses. The regulatory process afforded businesses at least six opportunities to weigh 
in with concerns that the agency was required to address."'” 

3. Silica rule 

After more than a dozen years of delay, OSHA's life-saving silica dust standard is finally set to 
take effect this year. More than two million workers in the United States are exposed to silica 
dust, especially construction workers and others who operate j ackhammers, cut bricks or use 
sandblasters. Inhaling the dust causes a variety of harmful effects, including lung cancer, 
tuberculosis, and silicosis (a potentially fatal respiratory disease). The rule will reduce the 
permissible exposure limit for silica to 50 micrograms per cubic meter (from the eurrently 
allowed 100) over an 8-hour workday. “OSflA estimates that the proposed rule would prevent 
between 579 and 796 fatalities annually — 375 from non-malignant respiratory disease, 1 5 1 from 
end-stage renal disease, and between 53 and 271 from lung cancer — and an additional 1,585 
cases of moderate-to-severe silicosis annually.”'*^ 

The new standard requires employers to measure exposures, conduct medical exams for workers 
with high exposures and train workers about the hazards of silica. It requires effective measures 
to reduce silica exposure, which “can generally be accomplished by using common dust control 
methods, such as wetting down work operations to keep silica-containing dust from getting into 
the air, enclosing an operation (‘process isolation’), or using a vacuum to collect dust at the point 
where it is created before workers can inhale it,”'*’ while giving businesses flexibility in choosing 
appropriate control methods. 

OSHA has long acknowledged that its current silica dust standard, adopted in 1971, is obsolete.'** 
The first concrete action it took to update the standard was in October 2003, when it convened a 
small business panel to review its proposed rule. In 201 1 , OSHA submitted to OTRA a draft 
proposed rule to reduce exposure to deadly silica dust. Although OTRA is supposed to complete 
reviews in three months, it took years for OTRA to complete the review. No explanation for this 
delay ever emerged. After OIRA finally released the mie, the rule remained stuck at OSHA. 

Dating to OSHA’s 1998 move of silica exposure standards to the pre-rule stage, the inexcusable 
delay in finalizing an updated health standard translates into the needless deaths of roughly 


Lincoln. T. and Monzoon, N. (2011, April.) Cranes & Derricks: Tire Prolonged Creation of a Key Public Safety 
Rule. Public Citizen, p. 4. AvaiLible from: <http:/M^^ftcitizeii.org/dociinients/CranesAndDerricks.pdf>. 

OSHA. (2013). Preliminary Economic Analysis and Initial Regulatory Flexibility Analysis: Supporting document for 
the Notice of Proposed Rulemaking for Occupational Exposure to Crystalline Silica. Available at: 

https://www.osha,gov/siiica/5iiica PEA.pdf . 

47 

OSHA, OSHA's Proposed Cr\slalline Silica Rule: Overv'ieu-, available at; 
litti>s://www.osha.gov/silica/factsheets/OSHA FS-3683 Silica QvciTiew.html . 

OSHA Occupalional Exposure lo Crysialline Silica, 75 Fed. Reg. 79.603 (2010, Dec. 20). 
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12,000 people. Inexeusable is really far too gentle a term; the industry-led obstruction of the rule 
cost thousands of lives - not statistical abstractions, but the lives of real workers. 

Silica-related disease is not evenly distributed across theU.S. population. As a result, the 
benefits of the new rule will be felt most strongly among working class communities and 
communities of color. In Michigan, studies show the incidence of silicosis in African Americans 
is almost 6 times greater than that of Caucasians.*'^ Latino workers now constitute 24 percent of 
the workforce in foundries, and almost 26 percent of the workforce in construction, are 
especially at risk for working jobs where silica dust exposure is paired with a lack of protection. 

OSHA estimates the rule will provide average net benefits of about $2.8 to $4.7 billion annually 
over the next 60 years (benefits calculated by assigning a dollar value to each anticipated life 
saved and illness avoided). 

4. Truck driver training. 

In 1991, Congress passed a law requiring a rulemaking on training for entry-level commercial 
motor vehicle operators. More than 20 years, three lawsuits, and another statutory mandate later, 
the Department of Transportation still has not enacted regulations requiring entry-level drivers to 
receive training in how to drive a commercial motor vehicle. It now says it plans to complete the 
rule this year.^° 

In the Intermodal Surface Transportation Efficiency Act (ISTEA) of 1991, Congress required the 
Secretary of Transportation to report to Congress on the effectiveness of private sector training 
of entry-level commercial motor vehicle drivers by December 18, 1992, and to complete a 
rulemaking proceeding on the need to require training of all entry level drivers of commercial 
motor vehicles by December 18, 1993. The required report, which was submitted to Congress on 
February 2, 1996 (slightly more than three years later), concluded that training of new 
commercial motor vehicle drivers was inadequate; in an accompanying analysis, the agency 
determined that the benefits of an entry-level driver training program would outweigh its costs. It 
requested comments on the studies and held one public hearing on training entry-level drivers. In 
the next six years, however, the agency took no steps towards issuing a rule on entry-level driver 
training. 

In November 2002, organizations concerned about motor vehicle safety filed a petition for a writ 
of mandamus in the DC Circuit Court of Appeals, seeking an order directing the Secretary of 
Transportation to fulfill his statutory duty to promulgate overdue regulations relating to motor 

Rosenman, K. and Reilly, M.J. (2014, July 1). 2()M Annual Report Tracking Silicosis ami Other Work-Related 
Lung Diseases in Michigan, Michigan Slale University, available at; 

l'!l lp:/Avvv\ v.oerii.i n su.edt i’us ern ies./r iie/Ainmal%2()Repoits/Silica/'2() 12Si licosis_ QccLu n gDis easeA m TRpt.pdf . 

^ A full account of this history is included in In Re Advocates for Highway and Auto Safety: Petition for Writ of 
Mandamus, September 18, 2014. Available from: 

<llttp;//w^\^^citizcll.olg/doclllncuts/ill-rc-advoca1cs-for-llighway^lld-alJto-safct5'-pctitioll-fol-\\lit-of- 

iiiaiidainus.pdf>. 



86 


vehicle safety, including the regulation on entry-level driver training. As part of a settlement 
agreement between the organizations and DOT, DOT agreed to issue a final rule on minimum 
training standards for entry-level commercial motor vehicle drivers by May 3 1 , 2004. 

On August 1 5, 2003, almost 1 2 years after ISTEA was enacted, DOT (through the Federal Motor 
Carrier Safety Administration, FMCSA) published a notice of proposed rulemaking on minimum 
training requirements for entry-level commercial motor vehicle operators, and on May 21, 2004, 
it published a final rule. 

Although the agency expressly acknowledged that training for entry-level drivers was inadequate 
and stated its belief that a 360-hour model curriculum developed by the Federal Highway 
Administration that includes extensive behind-the-wheel training “represents the basis for 
training adequacy,” it proposed instead a weak rule that required only 10 hours of training. 

Advocates for Highway and Auto Safety, among others, subsequently filed a petition for review 
of the final rule, arguing that the rule was arbitrary and capricious because it did not require 
entry-level drivers to receive any training in how to operate a commercial motor vehicle. The DC 
Circuit agreed, holding that the FMCSA had “adopted a final rule whose terms have almost 
nothing to do with an ‘adequate’ CMV [commercial motor vehicle] training program.” 

On December 26, 2007, approximately two years after the court ruling, FMCSA issued a 
stronger proposed rule. But, four years after the comment period had closed, the agency still had 
not issued a final rule. 

In 2012, Congress again directed DOT to conduct a rulemaking on the issue, requiring a final 
rule by October 1, 2013. 

Yet instead of moving forward, the FMSCA published notice in September 2013 that it was 
withdrawing its proposed rule. 

We still have no proposed rule. In September 2014, Public Citizen with Advocates for Highway 
Safety filed another lawsuit, on behalf of a number of parties, asking that the agency be ordered 
to issue a rule in compliance with the law. That case is now stayed, in reliance on an agency 
statement that it plans to issue a rule by September 2016. 

More than 20 years have passed since Congress ordered the DOT to adopt an appropriate truck 
driver training rule, and there is still no rule. This is due in large part to the agency’s overly cozy 
relationship with the trucking industry. Congress has mandated a driver training rule — twice — 
out of the recognition that better driver training will save lives; and the two-decade-long refusal 
of the agency to comply with Congressionally imposed obligations means lives have been — and 
continue to be — lost needlessly. 
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5. Backover rule** 

One night in 2002, Dr. Greg Gulbransen was backing up his SUV in his driveway when his two- 
year-old son Cameron darted out into the driveway behind the vehicle. T oo small to be seen by 
his father using any of the vehicle’s rearview or sideview mirrors, Cameron was struck by the 
moving car and killed. Dr. Gulbransen’s tragedy is not an isolated case; each week, 50 children 
are injured, two fatally, in these “backover” crashes, that is, collisions in which a vehicle moving 
backwards strikes a person (or object) behind the vehicle. Each year on average, according to the 
Department of Transportation, backovers kill 292 people and injure 18,000 more — most of 
whom are children under the age of five, senior citizens over the age of 75, or persons with 
disabilities. Backovers generally occur when the victim is too small to be seen in the rearview 
mirror of the vehicle or too slow to move out of the way of the vehicle, even one moving at slow 
speed. 

To prevent the injuries and deaths caused by backovers, in 2008 Congress passed and the 
President signed the Cameron Gulbransen Kids Transportation Safety Act. The Gulbransen Act 
directed DOT to revise an existing federal motor vehicle safety standard to expand the area that 
drivers must be able to see behind their vehicles. (This can be done through the use of rear-view 
cameras, or other technologies.) The Gulbransen Act mandated that DOT issue the final rule 
within three years of the law’s enactment — by February 28, 2011. The Act also allowed DOT to 
establish a new deadline for the rulemaking, but only if the otherwise-applicable deadline 
“cannot be met.” 

When it prepared a draft final rule in 2010, DOT estimated that the proposed rule, which 
specified an area immediately behind each light vehicle that a driver must be able to see when 
the car is in reverse gear, would prevent between 95 and 1 12 deaths and between 7,072 and 
8,374 injuries each year. 

DOT failed to meet the February 201 1 deadline. Instead, DOT repeatedly set a new “deadline,” 
failed to meet it, and then set yet another “deadline,” although the agency never made a showing 
that the statutory deadline could not be met. 

In light of the extent of the delay, the repeated self-granted extensions, and the hundreds of 
preventable deaths and thousands of preventable injuries that will occur while the public waits 
for the final rule. Public Citizen filed a petition with the United States Court of Appeals for the 
Second Circuit seeking a writ of mandamus compelling DOT to issue the rule within 90 days. 
The petition was filed September 25, 2013 on behalf of Dr. Gulbransen, Sue Auriemma (another 
parent who backed into her own child), and the consumer safety groups Advocates for Highway 


A full account of this history is available from In Re Dr. Greg Gulbransen: Petition for a Writ of Mandamus, 
September 25, 2013. Available from: <http://www.citizen.org/documents/ln-re-Gulbransen-Backover- 
Petition.pdf>. 
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and Auto Safety, KidsAndCars.org, and Consumers Union. On March 3 1, 2014, one day before 
the Second Circuit was scheduled to hear argument in the case, DOT issued the rear visibility 
safety standard that petitioners sought. 

In this case, much remains unknown about the cause of the protracted delay. The department had 
been on track to issue a rule by or near the Congressional deadline, but then pulled back. It is 
widely believed that the rule was delayed by OIRA out of concern about the agency’s cost- 
benefit analysis — the auto makers predictably made unrealistic claims about potential cost — or 
by political intervention from high officials in the White House. 

Whatever the cause, that delay led to the pointless deaths of hundreds and tens of thousands of 
injuries. What a horrible tragedy it is for a parent to live with the knowledge that he or she ran 
over their child. But what a monstrous outrage for those tragedies to perpetuate because 
corrective action was delayed due to inappropriate political influence. 

6. Executive pay ratio rule. 

Section 953(b) of the Dodd Frank Act requires companies to disclose the ratio of CEO-to-median 
workers’ pay. This is perhaps the simplest of Dodd Frank required rules. Companies already 
disclose their CEO compensation. Basic accounting requires them to know what they pay their 
employees, and determining the median pay for all employees is a simple enough determination. 
Figuring out the ratio between the two is a simple enough arithmetic calculation. Somehow, 
however, the nation’s biggest firms have proffered the view that such a disclosure requirement 
and calculation would be incredibly burdensome. This hard-to-swallow claim, apparently, 
paralyzed the Securities and Exchange Commission. It proposed a rule in September 2013 with a 
standard 60-day comment period; but the final rule was not issued until August 2015. This is a 
modest measure to be sure — though it will provide important information to both investors and 
employees — but precisely because of its simplicity, tbe SEC should have been able to issue a 
rule expeditiously.’^ 

7. Blowout Preventers 

The April 20, 2010 explosion aboard the Deepwater Horizon in BP’ s Macondo Prospect killed 
1 1 people and ultimately spewed 5 million barrels of oil directly into the Gulf of Mexico until 
the Coast Guard finally certified that efforts to permanently plug the well succeeded after 5 
months. 

The disaster was the result of cascading failures by all parties involved: BP, the manager of the 
operation; Transocean, the owner of the semi-submersible oil exploration platform; Halliburton, 
the eompany in charge of the oil well cementing, and Cameron International Corp., the Houston 
supplier of the failed blowout preventer. Cameron ended up agreeing to pay BP $250 million in 

’’’ See Naylor, B. (2015, June 2.) Mary' Jo Wait. Hxiffiiigtoii Post. Available from: 

<littp://www.liuffiiigtoiipo st.com/baitlctt-iiayloi/iiiary-jo-wait_b_7494336.html>. 
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December 2011 to settle the company’s legal liabilities associated with the failures of its blowout 
preventer.^^ 

Cameron’s blowout preventer was a five-story, 400-ton device that sat on the ocean floor, 
connected to the wellhead, that was supposed to “contain pressure within the wellbore and halt 
an uncontrolled flow of hydrocarbons to the rig,”"'* known as a blowout. A blowout preventer 
features a number of different components to allow deep water drillers to maintain well control, 
including the device’s last line of defense, a blind shear ram, that cuts the drill pipe to seal the 
well in the event of a blowout. But all of Cameron’s blowout preventer features failed on April 
20 and in the days afterword. 

Subsequent independent investigations detailed the failures of blowout preventers to be properly 
designed and tested to successfully prevent blowouts in deep sea drilling operations. 

President Obama created the National Commission on the BP Deepwater Horizon Oil Spill and 
Offshore Drilling one month after the explosion.^' The Commission’s final report, issued in 
January 2011, faulted the industry’s reliance on self-testing by blowout preventer manufacturers 
and well operators, and the fact that these tests were done on land, rather than under pressure 
deep underwater. In addition, the Commission recommended "design modifications" in blowout 
preventers to ensure they are “equipped with sensors or other tools to obtain accurate diagnostic 
information.’’^*’ 

This self-certification that failed to replicate actual operating conditions was one reason that the 
U.S. Department of Interior proposed new rules governing just the testing blowout preventers on 
September 30, 2010,’^ including a new requirement for “independent third party verification that 
the blind-shear rams are capable of cutting any drill pipe in the hole under maximum anticipated 
surface pressure,” minimum personnel training requirements for blowout preventer operators, 
and additional required testing once the blowout preventer is installed on the seafloor.’* While 


*’■’ Tom Fowler, “Camcioii Will Pa>' BP to Settle Spill Claims,” Wall Street Journal, December 17, 2011, available 
at: w ww.wsi.eom'aiticlcs.'SBlOOOl 12 105297020.1 166001577 10205Q-t9848578.1 . 

National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling, Final Report. January’ 11. 
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first proposed in September 2010, the rule for third-party, independent, real-condition testing of 
blowout preventers did not become final until August 2012.'*^ 

While third-party, independent, real-condition testing is important, investigations concluded that 
a bigger challenge was that blowout preventers needed to be redesigned to actually work 
effectively. 

A December 20 1 1 report by the National Academy of Engineering concluded that blowout 
preventer systems “are neither designed nor tested to operate in the dynamic conditions that 
occurred during the accident” and should be “redesigned, rigorously tested, and maintained to 
operate reliably.”'^’" 

Similarly, on April 12, 2016, the U.S. Chemical Safety and Hazard Investigation Board released 
a draft report on the Deepwater Horizon disaster, with one of their primary conclusions: “Testing 
limitations masked latent failures of the Deepwater Horizon BOP, affecting its operation on the 
day of the incident, and these latent failures will conlinue to exist for similarly designed blowout 
preventers unless modifications are made to current standard industry testing protocols”^^ 
(emphasis added). 

The origins of the latest blowout preventer rule, designed to overhaul the design of blowout 
preventers, began with a technical conference hosted by the Bureau of Safety and Environmental 
Enforcement in May 2012,^^ with then-Deputy Interior Secretary David Hayes claiming a 
proposed rule would come by September 2012.® 

But the Bureau of Safety and Environmental Enforcement didn’t send its proposed rule to the 
Office of Information and Regulatory Affairs until December 11, 2014.'^’“' The proposed rule 
wasn’t published in the Federal Register until April 2015.'^'^ The final rule wasn’t released until 
April, 2016. 

It is unfathomable that the primary regulatory response to the worst environmental disaster in 
U.S. history took six years. Indeed, “unfathomable” was the very term used to describe the delay 


’’’’ Final Rule, available at: 
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by S. Elizabeth Bimbaum, the head of the Minerals Management Service at the time of the BP 
oil blowout - a full two years before the final rule was issued! 

It’s unfathomable that the administration has failed to act on the findings of the December 201 I 
report of the National Academy of Engineering, which gave us some very bad news about 
Deepwater Horizon’s blowout preventer. 

Its massive cutting blades were supposed to slice through the drill pipe to stop the flow of 
gushing oil. But it turned out that these huge pieces of equipment were not adequately 
engineered to stop emergency blowouts in deep water. 

The academy’s report was detailed and damning. Deepwater Horizon’s blowout preventer “was 
neither designed nor tested for the dynamic conditions that most likely existed at the time that 
attempts were made to recapture well control,” the report said. More troubling, the shortcomings 
of Deep water’ s equipment “may be present” at other deepwater drilling operations, the report 
said. 

Administration officials promised an immediate response to the N.A.E. report, including 
regulations to set new standards for blowout preventers by the end of 2012. Today, 16 months 
after that deadline and four years after the blowout, we still have not seen even proposed rules. 
Deepwater drilling continues in the gulf New leases are being offered by the government and 
sold to energy companies each year. Yet the N.A.E. report warned that a blowout in deep water 
may not be controllable with current technology. “ 

We may have escaped another BP-style disaster as a result of this unconscionable regulatory 
delay, but if so, it has merely been a matter of luck. The American people deserve better. 

8. Pipeline Safety 

Oil and gas pipeline spills have long been a concern for the public but the situation has 
deteriorated significantly since 2010. Major pipeline incidents have occurred in communities 
across the country, including Marshall, Michigan, San Bruno, California; Allentown, 
Pennsylvania; Sissonville, West Virginia; Harlem, New York; Mayflower, Arkansas; two spills 
into the Yellowstone River; in South Dakota a few days ago; and too many more. In response, 
Congress passed a critical new pipeline safety bill in 20 1 1 that required the Pipeline and 
Hazardous Materials Safety Administration (PHMSA) to produce dozens of new pipeline safety 
rules. Unfortunately, after almost 5 years, the law has yet to make any pipelines safer or prevent 
any future pipeline spills. This is because a broken regulatory process has left PHMSA unable to 
finalize a single new major safety rule despite strict deadlines set out by Congress in the law. 


S. Elizabctli Bimbaiini and Jacqueline Sa\'itz, “The Deepwater Horizon Tlireat, " New York Times, April 16, 
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As Cal Weimer of the Pipeline Safety Trust told the House Committee on Transportation and 
Infrastructure, there are several factors that have made PHMSA’s rulemaking process 
dysfunctional and ineffective. Most important is that PHMSA must meet a demanding and rigid 
cost-benefit analysis standard when producing new safety rules. This requirement stems from the 
1996 re-authorization of the pipeline safety program and was part of a broader and concerted 
effort in the mid-1990s to codify Executive Order requirements from Presidents Reagan and 
Clinton regarding regulatory cost-benefit analysis. Twenty years later, the results of this effort 
are clear: rather than improving rulemaking at PHMSA, cost-benefit analysis has led to 
regulatory paralysis at the agency. Specifically, pipeline operators control the information 
PHSMA requires to meet its cost-benefit requirement and are reluctant to agree to new reporting 
requirements that would provide this information to PHMSA. This put PHMSA in the “catch 22” 
of not being able to fix pipeline safety problems because it does not have the infonnation to 
understand what and where the problems are at the outset. Making matters worse, PEIMSA needs 
more resources and staff to meet its stringent cost-benefit requirement and often encounters 
delays entirely outside its control when its mies undergo excessively lengthy reviews at the 
Office of Information and Regulatory Affairs (OIRA).” 

To illustrate the problems PHMSA encounters in meeting its cost-benefit mandate, one only has 
to look at PHMSA’s inability to regulate rural natural gas gathering lines. These pipelines pose 
many of the same risks as transmission pipelines, but because they are located in rural areas 
outside of the jurisdiction of any federal or state pipeline safety jurisdiction, there is little to no 
collection if information with respect to these pipelines. Thus, it is nearly impossible for PHMSA 
to pass regulations on rural natural gas gathering lines because PHMSA is unable to determine, 
much less quantify, the costs and benefits of the regulation. 

Four years ago, Public Citizen conducted an analysis of public health and safety rulemakings 
with congressionally mandated deadlines. ** Our analysis showed that most rules are issued long 
after their deadlines have passed, needlessly putting American lives at risk. Of the 159 rules 
analyzed, 78 percent missed their deadline. Federal agencies miss these deadlines for a variety of 
reasons, including having to conduct onerous analyses, dealing with politically motivated delays, 
inadequate resources or agency commitment, and fear of judicial review. 

Unreasonable delay extends to almost all aspects of the rulemaking process. The consequences 
of delay are serious. As opposed to issuance of new rules, delay creates the regulatory 
uncertainty that many business spokespeople denounce. Delay also means that lives are 


Cal Weiner, Pipeline SateLy TnisL, lesliniony on “Reauthori/aLion of DOT'S Pipeline Safety Program, before lire 
Subcommillee on Railroads, Pipelines and Hazardous Malenals of Llie Commillee on Transporlalion and 
InfraslrLiclLire, Februarv 25, 2015, available al: l iUp ://lianspQTlaLion.house-gov/u ploadedri i es/2()16-02-25- 

we.ime r - p d.r. 

Mouzoon, N. (2012). Public Safeguards Post Due: Missed Deadlines Leave Public Unprotected. Public Citizen. 
Available from: <http://www.citizen.org/documents/public-safeguards-past-due-report.pdf>. 
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needlessly lost, injuries needlessly suffered, environmental harm needlessly permitted, consumer 
rip-offs extended, and more. 

Remedies: There needs to be much more Congressional oversight of rulemaking delay. The 
agencies appear to treat Congressionally mandated deadlines for the issuance of new rules as 
suggestions rather than duties; it is up to Congress to hold them accountable. 

The problem of industry exercising inappropriate influence at regulatory agencies, or even 
through the White House, is not easily cured. One important step to help would be new 
legislation to slow the revolving door between regulatory agencies and regulated parties. When 
agency officials and staff slide back-and-forth between working for the public and working on 
behalf of regulated parties, it’s only natural that they will be overly sympathetic to industry when 
in public service, more deferential to requests for delay and less urgent in their advocacy for the 
public interest. The revolving door is a fundamental feature of the regulatory state. A recent 
report from the Project on Government Oversight (POGO) highlighted the pervasiveness of the 
problem at one agency, the Securities and Exchange Commission, finding that “from 200 1 
through 20 1 0, more than 400 SEC alumni filed almost 2,000 disclosure fonns saying they 
planned to represent an employer or client before the agency.” And those disclosures, POGO 
notes, "are just the tip of the iceberg, because former SEC employees are required to file them 
only during the first two years after they leave the agency. 

Appropriate statutory reform would require longer cooling off periods before ex-agency staff can 
lobby their former agency for pecuniary purposes, broader definitions of what constitutes 
lobbying activity, strong rules against the reverse revolving door (persons moving from regulated 
industry employment to regulating agencies) and with high standards for any exceptions. 

OTRA-caused delay is a less significant problem than earlier in the Obama administration, but 
reforms are necessary to ensure the agency does not contribute to delay or inappropriately 
weaken rules. OTRA processes are closed and non-transparent.™ What is known is that OTRA 
meetings with outside parties are dominated by regulated industries (with industry meetings five 
times more prevalent than those with public interest groups), and that meetings correlate with 
changes in rules. If OIRA is going to continue to its current function, it must be subject to 
much more transparency requirements. For example, agencies should put in the ralemaking 
docket all documents submitted to OIRA, and all changes and comments that they receive on 
proposed and/or final rules from OIRA or other agencies. 

Project on Govcnmiciit Ovcrsiglit. (2013, Fcbniaiy 11.) Dangerous Liaisons: Rcvolvirrg Door at SEC Creates 
Risk of Rcgiilatoiy Capture. Available from: <http://pogoarcliivcs.org/cbooks/20 1302 1 1 -daiigcroiis-liaisoiis-scc- 
rcvolving-door.pclf>. 

Govcnmiciit Accouiitabilit\’ Office. (2009, April.) Federal Rulemaking: Improvements Needed (o Moniloring and 
Evahialion of Rules Development as Well as to the Transparettev of 0MB Regulalorv Reviews. Available from: 
<littp://wi\^Agao.gov/iicw.itcms/d09205.p(tf>. 

' Slein/or, R., Paloka, J. and Goodwin, J. Behind Closed Doors at the While House: How Politics Trumps 
Protection of Public Hcaltli Worker Safety and tlic Eiiviionmcnt. Center for Progressive Reform. 2011. Available 
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Most importantly, Congress must not act to make the problem of regulatory delay worse. In 
recent years, there have been numerous legislative proposals to further hinder agencies' abilities 
to do their jobs, imposing vast new analytic requirements on agencies and increasing the scope of 
OIRA authority. To review the record of persistent regulatory delay — and to recognize the 
degree to which current analytic requirements are responsible for that delay — is to understand 
how misguided these proposals are, and how serious would be their consequences. Many of these 
proposals would require agencies to perform new and additional cost-benefit analyses, a 
particularly flawed approach which I discuss in more detail below. 


Strengthening Regulatory Enforcement 


In general, it is fair to say that the inspection agencies are understaffed and under-resourced. 

Nowhere is the shortfall of inspectors more glaring than in the workplace safety and health area. 
"The federal Occupational Safety and Health Administration (OSHA) and the state OSHA plans 
have a total of 1,882 inspectors (8947 federal and 1,035 state inspectors) to inspect the 8 million 
workplaces under the OSH Act's jurisdiction," according to an AFL-CIO analysis. "This means 
there are enough inspectors for federal OSHA to inspect workplaces once every 140 years, on 
average, and for state OSHA plans to inspect workplaces once every 91 years."^^ Our nation's 
workers deserve better. 

To take another example among many, there is general agreement that the Food and Drug 
Administration (FDA) does not have sufficient resources to meet its statutorily mandated 
responsibilities to ensure the safety of drugs and medical products, including through inspection 
of overseas plants. "Our current examination of FDA's resources confirms that the agency's 
ability to protect Americans from unsafe and ineffective medical products is compromised," the 
GAO recently found.™ GAO explained that "[t]he structure of the agency's funding — its reliance 
on user fees to fund certain activities, particularly those related to the review of new products — is 
a driving force behind which responsibilities FDA does and does not fulfill. The approval of new 
products has increasingly become the beneficiary of the agency's budget, without parallel 
increases in funding for activities designed to ensure the continuing safety of products, once they 
are on the market. " 

Of course, the issue with adequate enforcement is not solely a matter of resources. Many 
agencies do an inadequate job of enforcing rules due less to resource limitations than issues 

AFL-CIO. (2015, April.) Death on the Job: The Toll of Neglect, p. 1. Available from: 
<http:/AvwT^.aflcio.oig/contcnt/dowiiload/154671/3868441/DOTJ20l5Finaliiobiig.pdf^. 

■ Government AccoLinlabililv Office. (2009, June.) Food and Drug Administration: FDA Faces Challenges Meeting 
Its Growing Medical Pruducl Responsibilities and Should Develop Complete Estimates of Its Resource Needs, p.34. 
Available from: <http:/M^^ .gao.go\7iicw.itcms/d09581.pdf> 
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involving allocation of resources, prioritization and/or insufficient rigor. The 2013 fungal 
meningitis outbreak, for example, could and should have been prevented by FDA. The agency 
issued a warning letter to the New England Compounding Center in 2006, instructing the 
company to stop manufacturing-scale operations. However, FDA failed to follow up adequately. 
For whatever reason, whether inattentiveness or lack of compliance and legal resources, by not 
aggressively enforcing the regulations related to drug manufacturing and interstate commerce, 
the FDA allowed the company to continue its wide-scale manufacturing and interstate 
distribution operation of multiple high-risk drugs, including injectable steroids. The eventual 
result was the meningitis outbreak and 48 deaths.^'' 

The GM ignition switch debacle provides another example of regulatory failure — resulting in at 
least 1 1 1 deaths, and climbing. What is unique here is that the agency, now under new 
leadership, acknowledges its failures. A recent NHTSA report blames GM for its horrible 
misconduct, but also assigns major responsibility to NFfTSA itself^’ The report’s major findings: 

• GM withheld critical information about engineering changes that would have allowed 
NHTSA to more quickly identify the defect. 

• NHTSA did not hold GM accountable for providing inadequate information. 

• Neither GM nor NHTSA completely understood the application of advanced air bag 
technology in GM vehicles. 

• NHTSA did not consider alternate theories proposed by internal and external sources. 

• NHTSA did not identify and follow up on trends in its own data sources and 
investigations. 

Remedies: The agency resource problem is easily solved with sufficient political will, though 
budget tightening efforts have cramped rather than expanded enforcement budgets. This is surely 
a penny wise but pound foolish approach. In areas where regulators are able to apply stiffer 
penalties, they may be able to bring more money into the treasury than they expend. Far more 
important is the social cost accounting: the economic benefits of properly enforced laws vastly 
exceed costs. This is most obviously true in the financial sector, as the discussion earlier 
regarding the Great Recession and regulatory failure elaborates, but it is true in virtually all 
areas. The economic benefits of reducing food contamination through inspection and regulatory 
enforcement, for example, vastly exceed costs. Indeed, if regulatory budgets were set based on 
the kind of cost-benefit analyses that are applied to new regulation, they would be dramatically 
larger. 


See Caro me, M. and Wolfe, S. (2012, October 24.) Letter to Secretar\' of Health and Human Scivices Katluyn 
Sebelius. Available from: <hLlp://\v\v\v.cili/eii.org/documents/2()8().pdr>. 

' Dcpaitment of Transpoitation (2015). NHTSA’s Path Forward. Available from; 
<http;//w^\^^nlltsa.gov/Abollt+NHTSA/Prcss+Rclcases/llhtsa-follnil^-llcw-safct\•-tcalns>. 
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Ensuring a sufficiently robust enforcement culture at regulatory agencies is not a problem that 
lends itself to a simple solution, though and stronger Congressional oversight of agency 
enforcement would go a long way. The NHTSA example of critical self-reflection in the wake of 
horrendous failure — a maj or change for the agency — should be monitored, studied and, 
assuming it does generate a change in the culture and practice at the agency, emulated. 

An Appropriate Role for Cost-Benefit Analysis 

Whatever the benefits of cost-benefit analysis as a tool to assist in regulatory decision-making, it 
should be recognized that cost-benefit analysis is highly imperfect and, at least as implemented 
in the real world, suffers from a set of flaws that tend to systematically skew in favor of 
regulated parties and against the broader public interest, by overestimating costs and 
underestimating benefits. Even ardent supporters of cost-benefit analysis, such as Cass Sunstein, 
the fomier OIRA administrator, argue that cost-benefit analysis is more appropriate as a 
guidance tool for agencies, rather than as a definitive metric directing agencies into a particular 
course of action.’^ As such, it would be a mistake to require any additional cost-benefit analysis 
in the regulatory system, or to give it a more prescriptive role in regulatory decision making. 

The problems with cost-benefit analysis are legion. 

First, regulated industry typically has an undue influence over cost estimates, in large part 
because it controls access to internal corporate information, as well as because of its ability to 
commission studies that tend to support the interest of their funders. This information asymmetry 
is a significant problem in the conduct of cost-benefit analysis, including because businesses may 
not provide important cost information or disclose methodological assumptions in their 
submitted cost estimates.^^ 

It should not be controversial to recognize that corporations have a natural bias to overestimate 
cost of rules that may affect the way they conduct business. As a result, while there is a long 
history of industry claiming that the next regulation under consideration would unreasonably 
raise the cost of doing business, those claims routinely prove to be overblown. 

There is a long list of examples from the last century — including child labor prohibitions, the 
Family Medical Leave Act, the CFC phase out, asbestos rules, coke oven emissions, cotton dust 


U.S. Senate Coinni. on Hoincland See. and Govenmieiital Affaiis, Pic-hcaring Questiomiaine for the Nomination 
of Cass R. Sunstein to Be Administrator of the Office of Infonnationand Regulator}' Affairs, p. 5. Available froni: 
<http;//w^A'^A^onlb\\atch.org/files/regs/PDFs/Sunstem_qucstions.pdf>. (“[Cjost -benefit analysis is a tool meant to 
inform decisions; it should not be used to place regulator}' decisions in an arithmetic slraightjackel”). 

Riittcnbeig, R. (2004). Not Too Costly, After All: An Elimination of tlie hiflated Cost Estimates of Health, 
Safety and Eimromnciital Protections. Available from <hHps;//wwvv.citizcn.org/documcnts/ACF187.pdf>. 
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controls, strip mining, vinyl chloride™ — that teach us to be wary of Chicken Little warnings 
about the costs of the next regulation. 

Second, cost-benefit analyses tend to include static estimates of cost, based on existing 
technologies and business systems. But industry and our national economy is characterized by 
technological dynamism, and compliance costs regularly fall quickly once new rules are in place. 
Many of the examples above — from benzene to air bags — illustrate this point, and there are 
many other examples. Indeed, regulation spurs innovation and can help create efficiencies and 
industrial development wholly ancillary to its directly intended purpose. 

Looking at a dozen emissions regulations in 1997, Hodges found that early estimates of cost 
were at least double subsequent estimates or actually realized costs. (Interestingly, the Hodges 
study found that while emissions reductions estimated or actual costs fell dramatically over time, 
costs for clean-up typically exceeded estimates — underscoring the case for preventative 
regulation.)™ 

“Part of the reason for the error” of repeated overestimations of regulatory cost,” Hodges found 
“is that, over time, process and product technologies change. An estimate of the cost of 
compliance with a particular regulation might be based on one technology while actual 
compliance costs are based on another.” Once business must respond to implemented 
regulations, they stop bemoaning them and work to do so as efficiently as possible; technological 
innovation, learning by doing, and economies of scale routinely cut costs far below initial 
estimates.*" 

A decade ago, in a detailed report prepared for Public Citizen, Ruttenberg cited a series of factors 
that explained how technological dynamism led to actual costs far below those estimated in cost- 
benefit analysis: 

• Cost-benefit analyses routinely exhibit inaccurate assumptions about the compliance path 
industry actually follows once new standards are in place, 

• Cost-benefit analyses regularly fail to consider new adaptations of existing technologies 
to meet new standards; 


Regulation Issue: Industry's Complaints About New Rules Are Predictable — and Wrong', Hodges, H. (1997). 
Falling Prices; Cost of Complying With Emiroimiciital Regulations Almost Always Less Than Advcitiscd. 
Economic Policy Institute. Available from; <http;//wwvv.cpi.oig/publication/bp69>; Shapiro, L, & lions, J. (2011). 
Regulation, Eniploymeni, and the Econumv: Fears of job loss are overblown. Economic Policy Institute. Available 
from; <http;//www.cpi.org/files/20 1 l/BricfingPaper305.pdf^. 
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• Cost-benefit analyses generally do not consider the positive effects of learning by doing 
and economies of scale; 

• Cost-benefit analyses often fail to considering adaptations to technology already in place 
in other industries; and 

• Cost-benefit analyses typically fail to account for new innovations that follow from new 
regulatory standards.*' 

Ruttenberg highlights the case of vinyl chloride as an illustrative case study. When OSHA began 
developing a new health standard to reduce the risk of workers developing liver cancer, the 
industry claimed that the new standard threatened to “shut down” the industry and estimated 
costs on the order of $65-90 billion. Once the standard was in place, industry quickly 
implemented six technological changes — ^ranging from improved housekeeping to reduce 
exposures to new computerized production processes that reduced exposures and saved money — 
within 18 months. Retrospective analyses of costs placed them at far below 1 percent of 
industry’s pre-rule analyses, with actual costs placed at between $25 million to $182 million, 
depending on how costs are calculated. 

Third, although numerous business trade association papers suggest to the contrary, capital- 
intensive compliance costs do not continue to accumulate in perpetuity. When a new standard is 
in place, industry invests in improvements or new capital equipment to comply with new rules, 
after which costs are generally not recurring. (There are, to be sure, ongoing compliance costs in 
some instances, notably for ongoing reporting requirements, but those typically do not involve 
costs at the scale of regulations requiring significant capital investments.) One piece of evidence 
in this regard is that while industry regularly and aggressively contests new rules, at least in the 
health, safety and environmental areas, it does not continue to complain about rules once they are 
well established.®^ 

Fourth, claims of precision notwithstanding, cost-benefit analysis is open to bizarre and second- 
and third-order accounting, in practice especially on the cost side. One deeply troubling example 
of bizarre cost-accounting is the “lost pleasure principle,” an application of “consumer surplus” 
theory. Under this theory, when a regulation takes away an option from consumers or makes it 
less likely they will choose an option they would have in the absence of the regulation, cost- 
benefit analysis should take into account the resulting “lost pleasure.” This is not the kind of 


Ruttenberg, R. (2004). Not Too Costly, After All: An E.xannnation of the Inflated Cost Estimates of Health, 
Safely and Environmenlal ProLeclions. Available from <hUps://u-w-\v.cili/en.org/documenls/ACF187.pdr>. pp 22- 
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factor that proponents of cost-benefit analysis would normally factor on the benefit side, to say 
the least, as 1 discuss further below. But they urge it be considered on the cost side. And the 
value they attribute to this purported cost can be extraordinarily high, since they impute the price 
that consumers were willing to pay for the product pre-regulation as the cost (multiplied by 
number of purchases).*"' 

Confoundingly, some economists have even argued for application of the lost pleasure principle 
when regulations lead consumers to make new choices simply based on new information; one 
would actually anticipate that consumer welfare increases when consumers are better informed 
and make choices accordingly, with no diminution in consumer “pleasure.” If 1 choose to eat 
apples instead of apple pie because nutrition labeling has educated me on the health impact of 
eating too much apple pie, it hardly makes sense to say a regulation has cost me pleasure. I’ve 
made my own choice, based on regulation helping me better understand my choices. 

Yet actual economists doing cost-benefit analysis that helps establish new government rules have 
employed exactly this Through-the-Looking-Glass logic. They have done so even in the case of 
an addictive product, cigarettes, *' where there is a new layer of absurdity because most adult 
users actually say they would like to stop using it.*^ 

Against all measures of common sense, these economists for a time succeeded in applying the 
lost pleasure principle to food labeling and tobacco regulations. After an ensuing public 
controversy — and deep concern expressed by a number of Senators, including on this 
committee — the Department of Health and Human Services scaled back, at least for now, use of 
the lost pleasure principle.*^ Thus, it appears that the ongoing outrage of the lost pleasure 
principle interfering with proper standard setting — at least in the consumer health area — has been 
alleviated, for now. But the serious suggestion of such an approach, which was held to reduce 
benefits by as much as 70-90 percent in some cases, shows how easy it is to manipulate cost- 
benefit analysis, and underscores the massive imprecision in cost -benefit exercises. 


See Ashley, E., Nardinelli, C. and Lavaty, R, (2015.) Estimating the Benefits of Public Health Policies that 
Reduce Harmful Consumption. 24 Health Economics 5, 617-624. 

See Begley, S. (2014, June 2.) FDA Calculates Costs of Lost Enjoyment if E-cigarette Rules Prevent Smoking. 
Reuters. Available from: <http://www.reuters.eom/article/2014/06/02/us-fda-tobacco-insight- 
idUSKBN0ED0A620140602>. 

See Chaloupka, F. et. al. (2014, December 30.) An evaluation of the FDA's Analysis of the Costs and Benefits of 
the Graphic Warning Label Regulation. Tobacco Control. 10.1136/tobaccocontrol-2014-052022; Song, A., Brown, 
P., Glantz, 5. (2014, May 30). Comment on the Inappropriate Application of a Consumer Surplus Discount in the 
FDA's Regulatory Impact Analysis, Docket No. FDA-2014-N-0189. Available from: 
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Fifth, cost-benefit analysis systematically underestimates benefits. New regulatory costs can — 
and should — also be eonsidered benefits in many cases. That is, costs to regulated businesses are 
not the same as social costs. New productive capital investment helps create new demand, 
creates new jobs, and helps spur new technology. These benefits are rarely captured in cost- 
benefit analyses, in part because they are uncertain, in part because they appear to be second- 
order effects (even though they are the mirror image of direct costs). Yet these benefits are 
significant, which is why the actual impact on employment of consumer, health, safety and 
environmental regulation is far less than anti-regulatory forces claim and in many cases may well 
register a net zero or positive impact. 

Cost-benefit analysis also systematically underestimates benefits because of its insistence on, or 
at least strong bias in favor of, monetization. Yet health, safety, consumer, environmental, 
employment and similar regulatory protections yield benefits that are not easily monetized; and 
attempts to translate these benefits into monetary tenns almost always fall short of capturing the 
full range of improvements they afford to our standard of living. The benefits of not losing an 
arm, of not choking for air when breathing, of not dying a painful and early death from cancer, of 
not feeling the stress of debt collector calls or the prospect of losing your home go far beyond 
what can be captured in a dollar figure. So too many other benefits of regulation — enhanced 
privacy, dignity, equality, freedom and liberty, fairness, community, a functioning democracy 
and many others — evade easy capture by a dollar figure. 

What is the price tag on the pain a parent feels when they back their car over their child? That’ s 
not easily answered, but surely the benefit of preventing that pain is real. But such considerations 
generally do not merit inclusion in official cost-benefit analyses. 

When Congress directs the Department of Justice to eliminate prison rape but to avoid 
“substantial additional costs,” should the government also conduct a cost-benefit analysis reliant 
in part on what victims would be willing to pay to avoid rape? Tt is common sense that the 
answer is no, but this actually occurred. Morally revolting on its face, Georgetown University 
Professor Lisa Heinzerling lays bare the logic of this exercise: “In the strange logic and twisted 
morality of cost-benefit analysis, the victim — not the perpetrator — must be willing to pay up to 
avoid the crime.” She adds, pointedly, that “rape is a serious crime, not a market transaction” 
and “that framing rape as a market transaction strips it of the coercion that defines it.”** 

Last, and related to the previous point, while perhaps it is unavoidable in some areas of public 
policy, the idea of placing a dollar value on a human life should, at minimum, be approached 
with great humility — an attribute one would not normally associate with the practitioners of cost- 
benefit analysis. 


Heinzerling, L. [2012, June 14.) Cost-Benefit Jumps the Shark: The Department of Justice's Economic 
Analysis of Prison Rape. Available from: 
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Two years ago, 8 men and women were killed in an Amtrak crash near Philadelphia.*’ The 
National Transportation Safety Board says that crash could have been prevented if Positive Train 
Control technology had been in place, as the NTSB has long advocated. Yet although the NTSB 
has urged adoption of the technology since 1970, and although Congress in 2008 mandated that 
all railroads deploy the technology by December 31, 2015, this objective will not be met. 

(Amtrak appears to be ahead of most railroads in deployment.) There are plainly many factors 
accounting for the delay in meeting the Congressional mandate. But it may be that one reason for 
that regulatory delay was that some officials believed that the regulatory standard was not cost 
effective.’" 

That was easy enough to say when the deaths averted were just statistical abstractions. Now, 
with the horrible and apparently preventable deaths of identifiable human beings, things are 
dramatically different. The cost-benefit-analysis-influenced delay of the implementation of 
Positive Train Control technology now seems callous, cruel and fundamentally wrong — and it 
was. But all that has changed is we now replace statistical abstractions with human compassion. 

Remedies: Decision makers should recognize that cost-benefit analysis is a flawed analytic tool 
that may be of some assistance on some occasions, but not one that should be detenninative in 
the rulemaldng process. At bare minimum. Congress should not act to impose new cost-benefit 
analytic requirements on agencies, or to make cost-benefit determinations more controlling. 


Imbalanced and Inappropriate Judicial Review 


Judicial review of agency action is an important and necessary part of our administrative process 
and general system of checks and balances, but judicial review of rulemakings has gone awry. 
Most major rules are challenged in court upon issuance, and lengthy challenges by regulated 
parties are standard. One significant problem is that there is a major imbalance in the ability of 
regulated parties and the public to challenge rules (or the failure to issue rules) on procedural or 
substantive grounds. A second major problem is the misguided importation by courts of cost- 
benefit requirements into review of agency action. There are other problems related tojudicial 
review of agency action, notably an overly expansive view of corporate First Amendment speech 
rights that are beyond the purview of this testimony, but worth noting. 


AP. (2014, May 14.) All 8 Fatal Victims in Amtrak Crash Identified. Available from: < http://6abc.com/iicws/all- 
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Imbalanced rights to challenge agency action: the standing problem. 

On behalf of consumers and the public whom all regulation is ultimately intended to benefit, 
Public Citizen has brought numerous challenges to agency regulations during our almost 45- 
years of work. The challenges are an important tool for ensuring that agencies adhere to statutory 
requirements and make rational decisions based on the available information. Over the past 20 or 
so years, however, a series of unduly narrow standing decisions have impeded our ability, and 
the ability of litigants representing the broad public interest, to obtain judicial redress for 
unlawful agency action that will cause them injury. 

The Supreme Court’s and DC Circuit’s standing decisions aim to confine the federal courts to 
their legitimate function of resolving “actual cases or controversies” and “to prevent the judicial 
process from being used to usurp the powers of the political branches.”*^' But in too many cases, 
a court has denied standing to parties who are threatened with “certainly impending” injuries that 
are “fairly traceable” to an agency’s action,^^ — even action that they claim violates a clear 
statutory limit on the agency’s authority. In these cases, to dismiss the case for lack of standing 
constitutes an abdication of the judicial function of deciding cases. That abdication is all the 
more serious when, as has happened in several cases, it prevents adjudication of a legal issue that 
has profound national consequences. 

To be sure, “generalized grievances” are not a basis for standing.” And we do not suggest that 
the fact that a regulation or policy may be harmful means that the particular parties challenging it 
necessarily have standing. By the same token, the fact that a policy causes concrete harms to a 
many members of the public does not mean that each of those persons do not have standing to 
challenge it.” 

For example, in one case, the DC Circuit’s very narrow view of standing barred litigation of 
challenge to a NHTSA rule setting the standard for tire pressure monitoring systems that 
Congress directed the agency to make driving safer. Although the standard was intended for the 
benefit of the public, that court held that Public Citizen did not have standing to challenge it on 
behalf of our members (all at some point vehicle owners, drivers, passengers, or pedestrians) 
unless we could show statistically that the agency’s rule presented a substantially increased risk 
of harm to consumers and that the ultimate risk is substantial. In addition, the court said that 
because the injury alleged was based on the government’s regulation of automakers, not 
regulation of Public Citizen members, to demonstrate standing we had to show that causation did 
not depend on choices made by the automakers. Specifically, we were instructed to show that 
automakers would not voluntarily exceed the safety standard that NHTSA adapted; that drivers 
would not seek to prevent injury to themselves or to other people by manually checking their 


Clapper v. Amneslv InCI USA, 133 S. Ct. 1138, 1147 (2013). 
Clapper V. Amnesn'Int’l USA, 133 S. Ct. 1138, 1143(2013). 
Lance v. Coffman', 5A9 U.S. 437, 439 (2007). 

See Federal Eleclion Comm 'n v. ,4kme, 524 U.S. 11, 24-25 (1998). 
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tires and then inflating them properly; and to show that drivers will pay attention to the warning 
light that will be installed in cars. Not only had two of these topics had been addressed 
specifically in the Federal Register notices that accompanied issuance of both rules, but the 
court’s instruction effectively questioned the conclusions of Congress in enacting the law 
requiring NHTSA to require these monitoring devices. 

When Congress has addressed the matter that is the subject of our suit and the agency failed to 
do what Congress asked it to do, the courts are an appropriate and proper place to hold the 
executive branch accountable for failure to abide by the law. It is simply not practicable or 
desirable to expect Congress to revisit the issue each time the agency does not live up to the 
legislative mandate. Congress, through the Administrative Procedure Act and statutes that 
authorize judicial review of agency actions, has confirmed that courts can and should entertain 
such suits. That does not mean that a plaintiff or a petitioner does not need to have stake in the 
case, because, after all, the case or controversy requirement comes from the Constitution, not 
from Congress. Once Congress has spoken, however, and the agency has acted, the courts have 
an important role to play. 

What is crucial to emphasize is that judicially created standing doctrine does not affect all parties 
evenly; instead, it creates a structural advantage for the corporate sector. In general, the courts 
typically hold that regulated parties have standing to challenge agency action. In contrast, 
organizations and individuals seeking to realize rights and protections conferred by Congress 
face much greater difficulties; under the case law, it is not uncommon that no person or 
individual is deemed to have standing to enforce agency compliance with congressional 
directives. 

Judicially imposed reqtiirements of cost-benefit analysis. 

The relationship between Congress, the regulatory agencies and the courts is a complicated one, 
not subject to simple formulaic rules about appropriate level of judicial deference to agency 
action. On the one hand, it is appropriate for the courts to ensure agencies are faithful to 
Congressional directives. On the other hand, the courts need show deference to the technical 
expertise of agencies, which are designed to convert broad Congressional directives into concrete 
rules. Judges should not abrogate well-crafted rules, nor invent requirements for rules to be 
justified by cost-benefit tests that are not statutorily required. 

Yet as cost-benefit analysis has intruded deeper into the rulemaking process, courts have begun 
to subject these analyses to scrutiny, or to impose their own cost-benefit requirements on agency 
decision making. Because of the inherent imprecision of cost-benefit analysis, and because of 
relative institutional strengths, courts should subject agency cost-benefit analyses to no or 
exceedingly deferential review and should not impose cost-benefit requirements on agencies. 



104 


Business Roundtable v. is a case that highlights the concern about courts and cost-benefit 

analysis, in Business Roundtable, theD.C. Circuit struck down rule 14a- 11 (the "proxy access 
rule"). Adopted by the SEC pursuant to authority under the Dodd-Frank Act, the rule would have 
allowed long-term shareholders to include nominees for the board of directors in a publicly 
traded company's proxy statement. Without such aright, shareholders in most instances have no 
realistic means of running candidates for director against management-selected candidates. 

The D C. Circuit held that the SEC had failed to meet its "unique obligation"®^ to analyze rules 
for their impact upon "efficiency, competition, and capital formation""” under Section 3(f) of the 
Exchange Act,®* thereby rendering the SEC's promulgation of the rule "arbitrary and 
capricious."®® Yet, nothing in the relevant legislative history indicates that Congress intended for 
the SEC's economic analyses relating to "efficiency, competition, and capital formation" to be 
akin to full blown cost-benefit analysis or take precedence over the SEC's primary mission to 
protect investors.*®® Nonetheless, in a string of recent cases,'®' the D.C. Circuit has interpreted 
this language as imposing a duty on the SEC to fully assess the costs and benefits of their 
regulations and determine, in some instances, that the regulation yields a "net benefit."'®® In the 
Business Roundtable opinion, the D C. Circuit lambasted the SEC for "having failed once again 
. . . adequately to assess the economic effects of a new rule"*®® by having "inconsistently and 
opportunistically framed the costs and benefits of the rule; failed adequately to quantify certain 
costs or to explain why those costs could not be quantified; neglected to support its predictive 
judgment; contradicted itself; and failed to respond to substantial problems raised by 

■ I 1 04 

commenters. 

Several features of the decision are remarkable. First, the SEC was acting pursuant to specific 
Dodd-Frank-conferred power, which authorized the agency to adopt a rule requiring "that a 
solicitation of proxy, consent, or authorization by (or on behalf of) an issuer include a nominee 
submitted by a shareholder to serve on the board of directors of the issuer."^^'^ This fact was 
unmentioned in the court's decision, and earned the agency no deference. Second, the court failed 
to address the fact that the benefit of advancing shareholder democracy is inherently non- 
quantifiable. Third, the extraordinarily intrusive review of agency decision-making included a 
challenge to the benefit of shareholder democracy — a value that one might think speaks for 


Business Roundrahle v. SEC 647 F.3d 1144 (D.C. Cir. 2011). 

Business Roundtable v. .S^^C,1148. 

Business Roundtable v, .S!£C.1148. 

15 U.S.C. §§ 78c(f), 78w(a)(2), 80a-2(c). 

Business Roundtable V. SEC, 1155. 

See Generally James D. Cox and Benjamin J.C. Baucoin, The Emperor Has No clothes: Confroniin^ the D. C. 
Circuit 's Usurpation of SEC Rulemaking Authority, 90 Tex. L. Rev 1811 (2012), 

Chamber of Commerce v. SEC, 412 F.3d 133 (D.C. Cir. 2005): Americtm Eqvitv Inv. Life Ins. Co. v. SEC, 613 
F.3d 166 (D C. Cir. 2010). 

Business Roundtable V. SEC, 1153. 

Busine.ss Roundtable v. SEC, 1 148. 

Business Roundtable V. SEC, 1148-49. 

Section 971. 
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itself, but in any ease was clearly the underlying objective of Congress in authorizing the SEC to 
issue a proxy access rule.'”'’ 

Remedies: Business Roundlahte has cast a shadow over Dodd-Frank and other agency 
rulemaking, making agencies fearful and reluctant to proceed with rulemakings. Congress should 
act to establish clearer and more deferential standards of judicial review where agencies are 
acting in response to specific Congressional directives, and as regards cost-benefit analysis, and 
should make clear that courts are not to impose their own cost-benefit tests on agency action. 


Regulation to Assist Small Business and Promote Competitive Markets 


Much of the regulatory policy debate over the last couple years has misleadingly focused on the 
impact of regulation on small business, with regulation critics claiming that regulation poses 
unreasonable burdens on small business. In surveys and poll data, small businesses generally do 
not agree with their purported advocates. They cite inadequate demand and economic uncertainty 
as their biggest problems."'^ And regulatory law is replete with special and intentional 
protections for smaller finns, which are exempt from many rules. 

What has been missing from the regulatory policy debate is a focus on the ways that regulation 
does — or should — assist small business in creating a level playing field. 

First, as a preliminary matter in this area, policymakers concerned about aiding small business 
might fruitfully focus on the issue of regulatory compliance. Small firms may on occasion have 
difficulty discerning what standards apply to them and what they must do to meet their 
obligations under various rules. There may be value in legislation encouraging agencies to 
conduct more outreach, education and compliance assistance to small businesses on their 
regulatory obligations. Agencies with Small Business Ombudsman offices could be tasked with 
ensuring that those offices are conducting eftective regulatory outreach and education to small 
businesses, “Best practices” guidelines for federal agencies could be established, including those 
with Small Business Ombudsman offices, to follow when working to ease regulatory compliance 
for small businesses. 


Business Roundlable v, SEC. ("By ducking serious evaluation of the costs tliat could be imposed upon companies 
from use of the lule by sliarelioldcrs rcprcseiiliiig special interests, particularly union and govenunent pension funds, 
we tliink the Coinniission acted arbitrarily.’') 

Small Business MajoriU\ (2011). Opinion Survey: Small Business owners Believe National Standards Suppoiiing 
Energy Innovation Will Increase Prosperitv for Small Firms. Available from: 

<littp;//smallbiisincssmajoiity.org/energy/pdfs/Cleaii_Energy_Repoit_0920 1 l.pdf>. Similaiiy, in a 20 1 1 infoimal 
SLir\ ev, MeClaLchy /Tribune News Serv ice found no business owners complaining about regulation. Hall, K. G. 
(2011, 1 September). Regulations, taxes aren't killing small business, owners say. McClatcliy Newspapers. 

Available from: <littp://w^^Mncclatchydc.coni/2011/09/01/122865/regulations- taxes-arent-killing.litml>. 
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A larger area of Congressional focus should aim to address the problem that leading sectors of 
the economy are highly concentrated, and that widespread anti -competitive conduct unfairly 
disadvantages small business, while also hurting consumers and overall economic efficiency. 

Congress and regulators should look to reinvigorate antitrust and competition policy. Action 
across a broad range of areas would very meaningfully advance small business success, and 
ensure smaller companies are not unfairly exploited, disadvantaged or eliminated by larger 
rivals. 


• Large banks receive a massive implicit government subsidy thanks to the widespread 
market perception that these institutions are "too big to fail" — in other words, that 
protestations to the contrary, the government will in times of crisis bail out these giant 
banks to prevent a financial system meltdown. Because the market judges these 
institutions too big to fail, the giant banks are able to access capital at costs significantly 
below that are available to regular banks, as well as obtain other implicit subsidies. 
Various analysts place this benefit as ranging from tens of billions of dollars annually to 
more than $100 billion, with the scale of the subsidy varying over time.*®* 

Remedies: This subsidy plainly disadvantages smaller banks and credit unions, and is itself a 
compelling reason — there are many other such reasons — to break up the giant banks. At bare 
minimum, this goliath bank subsidy emphasizes the imperative of a financial sector competition 
policy that removes the unfair advantage giant firms obtain. 

• Patent enforcement by patent acquiring entities — often known colloquially as "patent 
trolls" — imposes a significant tax on innovation, especially by small business. 
Enforcement actions and license fees by these entities are skyrocketing, now costing 
almost $30 billion a year, with researchers finding only a quarter of this total flowing 
back to innovation. 

Remedies: Stronger rules should protect small business innovators, and innovative large 
corporations as well, from improper patent enforcement actions. 

• Anticompetitive practices are widespread in the energy industry, including in electricity 
markets. "Anticompetitive agreements between sellers in regional wholesale electricity 


^ ® See Federal Rcseivc of Miimeapolis. (2013, November 18-19). Workshop: QiiaiitifHdiig the Too Big to Fail 
Subsidy. Available from; < https;//www. mimieapolisfed.org/piiblicatioiis/special-studics/too-big-to-fail/qiiaiitifyiiig- 
thc-too-big-to-fail-subsidy> Bloomberg. (2013, Feb 20.) Wliy Should TaxpKiyers Give Big Banks $83 Billion a 
Year. Available from; <http://A^^ w.bloombcrg.com/ncws/2013-02-20/why-should-taxpayci5-givc-big-baiiks-83- 
billioii-a-ycar-.html>. 

Sec Lcibowitz., J. (2012, Dee. 10.) Patent Assertion Entity Workshop: Opening Rcmaiks. Federal Trade 
CoimnissioiL Available from: <littp://\\\\\\.flc.gov/spccchcs/lcibowitz/121210pac\vorkshop.pdf>; Skitol, R. (2012, 
Dec. 14.) FTC-DOJ Workshop on Patent Assertion Entity Activities: Fresh Thinking on Potential Anlilrusl 
Responses to Abusive Patent Troll Enforcement Practices. Available from: 

<http://wi\^Lantitmstinstitutc.org/'-antitrust/sitcs/dcfault/filcs/PAE%20Woikshop%20(3051321_l).pdf>. 
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markets have forced consumers to pay hundreds of millions of dollars more for electricity 
than they would have in the absence of such conduct," notes the America Antitrust 
Institute’s Diana Moss. "In these markets, which are structurally vulnerable to the 
exercise of market power, anticompetitive agreements spanning even a short time can 
result in large wealth transfers from consumers to suppliers.""” Those consumers include 
small business. 

Recently, enforcement against anticompetitive conduct by the Federal Electric Regulatory 
Commission has picked up considerably, with FERC notably suspending companies found to 
have lied to regulators and engaging in anticompetitive actions. However, the deregulated 
structure of electricity markets creates the potential for anticompetitive activity, and suggests the 
need for new rules to ensure competitive benefits are actually accruing. 

Last year, for example. Public Citizen filed an emergency complaint at FERC"' alleging that 
Houston-based Dynegy, Inc. may have intentionally withheld several of its power plants from a 
power auction conducted by the Midcontinent Independent System Operator (MISO), the results 
of which were announced on April 14, 201 5. The auction was intended to procure adequate 
supplies through 20 1 6 for most of downstate and midstate Illinois. The bidding strategies of 
Dynegy and other suppliers, combined with the mles under which the auction was conducted, 
pushed auction prices up for much of Illinois from $16.75 per megawatt-day last year to $150 
this year, an increase of 800 percent. Even if illegal manipulation did not occur, the dramatic 
spike — resulting in a rate for Illinois that is more than 40 times that in neighboring states despite 
abundant generating capacity in Illinois — indicates a violation of the Federal Power Act’s 
fundamental requirement that rates be just and reasonable. These are the sort of market abuses 
that impact small business and demand a regulatory response. 

Remedies: New rules should be created to ensure transparency standards apply to the non- 
governmental agencies, known as Regional Transmission Organizations, charged with running 
deregulated electricity markets. New rules should be established to ensure consumer, small 
business and state government representation in their decision-making processes. Additionally, 
legislation or perhaps new regulation is needed to overturn the "filed rate doctrine," which can 
immunize electricity traders from antitrust liability where conduct involves regulated, filed rates. 

• Private antitrust enforcement — an important tool for small firms victimized by unfair 
practices from larger competitors — has become increasingly difficult. One notable 
obstacle to effective private enforcement are unreasonably high pleading standards. 

Moss, D. (201.1, Jan. 10.) Collusive Agreements in the hlner^ Indush-v: Insights into {/.S. Antitrust Enforcement. 
American AnlilrusL InsliUile. p. 6. Available from: 

<hUp:/Avvvvv.anLilrLislinsliluLe.org/~anlitrusl/siles/deraull/files/AAI%2()Working%2()PapeT%2()13- 

2_%2()SecLion%2()l%2()Energy.pdr>. 

Public Citizen, Inc. v. Midcontinent Independent System Operator, Inc.. Emergency Section 206 Complaint of 
Public Citizen, Inc. And Request For Fast Track Processing, May 28, 2015, Available from: 
<http://www.citizen.org/pressroom/pressroomredirect.cfm?ID=5533>. 
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which require victimized plaintiffs to make evidentiary showings that they frequently 
cannot make before undertaking discovery. 

Remedies: Congress should act to overturn the mling in Hell Allanlic Coip. v. Twomhfy, 550 
U.S , 544 (2007), as well as Ashcroft v. Iqbal, 556 U.S. 662 (2009). 

• Forced arbitration provisions in contracts are denying small businesses and consumers 
effective access to justice on a large scale. These provisions also often unfairly treat small 
business franchisees, which are often victimized by forced arbitration provisions in their 
franchise agreements. 

In recent years, the Supreme Court has issued a series of rulings holding that the pro-arbitration 
preference of the Federal Arbitration Act preempts state rules designed to ensure consumers 
access to traditional civil courts, as well as state rules protecting consumers' rights to join 
together in class actions. As a result, large corporations are able to include forced arbitration 
provisions in standard form contracts; and to insert anti-class action language into their 
arbitration provisions as a way to block collective actions that are often critical to addressing 
wrongdoing that affects large numbers of people in a small way. 

The Supreme Court’s 2013 decision in American Express v. Italian Colors Restaurant iWxtsXrsics 
the potential stakes for small business."^ In this case, American Express sought to enforce an 
arbitration agreement that prohibits merchants that accept its charge cards from filing class 
actions or otherwise sharing the cost of legal proceedings against it. The merchants aimed to hold 
American Express liable for a tying arrangement that allegedly violated antitrust laws (American 
Express insists merchants accept its unpopular credit cards if they want to accept its popular 
charge cards), but because expensive expert testimony was required to prove the claims, the cost 
of arbitrating an individual case would dwarf any possible recovery. Even in this case, where the 
arbitration agreement and class action ban concededly made it impossible for a small business to 
bring an antitrust lawsuit against a large company, the Supreme Court held that the arbitration 
agreement was controlling. Tt did not matter to the Court that this was a case where a large 
company used its market power to force on small business a provision that prevents them from 
seeking a remedy to an abuse of market power. 

Remedies: Congressional remedies to these problems should include a prohibition on forced 
arbitration provisions in consumer, employment and civil rights cases' and a restoration of 
states' authority to enforce their contract and consumer protection laws. 


" Ainciicaii Express v. Italian Colois Restaurant, 133 S.Ct. 2304 (2013). 

Sec the Arbitration Fairness Act, S. 1133, introduced by Senator A1 Frankcn. 
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Conclusion: Strengthening the System of Regulatory Protections to Strengthen America 


There is much to celebrate in our nation's system of regulatory protections. It has tamed 
marketplace abuses and advanced the values we hold most dear: freedom, safety, security, 
justice, equality, competition and sustainability. We should celebrate the achievements of 
regulatory protections. 

But in its current form, the regulatory system is failing to meet its promise. Rather than looking 
at how to scale back or hinder the regulatory system. Congress should look to reforms to 
strengthen the rulemaking process and regulatory enforcement which would address under- 
regulation that costs lives and our economy and would lead to new opportunities for minority 
populations. 



110 


Mr. King. Thank you, Mr. Narang. 

The Chair now recognizes Ms. Heriot for her testimony. 

TESTIMONY OF GAIL HERIOT, PROFESSOR OF LAW, 
UNIVERSITY OF SAN DIEGO SCHOOL OF LAW 

Ms. Heriot. Good afternoon, Chairman King, Ranking Member 
Cohen, and distinguished Task Force Members. Thank you for this 
opportunity to testify on this important topic. I should note I’m 
here as an individual member of the Commission on Civil Rights 
and not on behalf of the Commission as a whole. 

I will be brief, although I should say, that’s not so easy, since 
there’s plenty to talk about here. I will thus be focusing my re- 
marks on the Department of Education’s Office for Civil Rights, 
though there are many other government agencies that would also 
be worthwhile to discuss. 

To put it plainly, OCR is out of control. Its pronouncements are 
in no way tethered to the actual law. OCR officials have shown 
again and again that they’re not interested in what the statutes 
they’re charged with enforcing really say. They are pushing their 
own agenda. 

Congress is supposed to be the one who makes the laws. Com- 
posed of the people’s representatives. Congress is the one that’s 
supposed to make decisions about policy. OCR is supposed to im- 
plement those. Somehow our system of representative democracy is 
not working. 

The best, but by no means the only, example is the recently an- 
nounced transgender guidance requiring schools across the country 
to allow intact anatomically male, that is, boys, who psychologically 
identify with girls, to share toilet, locker room, and shower facili- 
ties with actual girls. 

Congress intended no such thing when it passed Title IX back in 
1972. That statute prohibits sex discrimination by federally funded 
schools, colleges, and universities, plain and simple. It makes an 
exception for separate living facilities, which was crystalized in a 
rule promulgated in 1975 which explicitly authorizes separate toi- 
let, locker room, and shower facilities based on sex, actual sex, not 
the sex we might desire to be. 

To claim back in the 1970’s, that the 92nd Congress intended or 
that the American people understood Title IX to require schools to 
allow anatomical boys who view themselves as girls to use the girls’ 
room would flunk the laugh test. Indeed, OCR doesn’t even claim 
it. Instead, OCR’s argument, insofar as it has one, is that it just 
noticed, surprise, that a 1989 Supreme Court case. Price 
Waterhouse versus Hopkins, requires this result. Well, no, it 
doesn’t. 

Price Waterhouse concerned a woman who allegedly had not 
been promoted because she was perceived as too aggressive. The 
Court reasoned that if a male employee with the same aggressive 
personality would have been promoted, that she was indeed dis- 
criminated against on account of her sex within the meaning of 
Title VII. Fine. But let’s try that same line of reasoning in connec- 
tion with the transgender guidance. 

Suppose a school had a student who was anatomically male, but 
who identifies psychologically as female. Would a female student 
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with the same psychological identification be permitted to use the 
girls’ room? Well, yes, of course. But that’s very different from 
Price Waterhouse versus Hopkins, because Title IX and its imple- 
menting regulations explicitly permit schools to “provide separate 
toilet, locker room, and shower facilities on the basis of sex.” 

More important, note that applying this line of reasoning proves 
too much. Consider instead an anatomically male student who 
identifies as male, that is, the more typical male. It is still true 
that if his female counterpart, an anatomical female, who identifies 
as male, she would have been permitted to use the girls’ locker 
room, yet we know that schools are explicitly authorized to have 
separate toilets, locker rooms, and shower facilities for each sex. 
This takes the case outside of the Price Waterhouse situation. 

Note that in my testimony so far I haven’t argued whether OCR’s 
transgender guidance is good or bad policy. For the record, I think 
it happened to be bad policy, at least when it’s shoved down the 
throats of schools, colleges, and universities. Far better to allow 
these institutions to make their own choices on these matters. 

You can ask me about the underlying policy issue in the ques- 
tion-and-answer period if you so desire, but right now my point is 
more limited. This is not what Title IX actually requires. OCR’s ac- 
tions are lawless. 

In my written testimony, I discussed a few ideas about how to 
get OCR and other agencies back on track. The simplest rec- 
ommendation is stop giving them more money. Last year the 
Obama administration asked for a huge budget increase for OCR. 
I wrote a long epistle to Republican appropriations leaders saying, 
please don’t do it, and explained why, but Congress gave it to OCR 
anyway; not quite as large as the Administration had asked for, 
but nevertheless very large. We are now experiencing the results 
of that decision. 

I have two somewhat more complex proposals in my written tes- 
timony, but I see that I’m running out of time. So I would be very 
glad to talk about those ideas during the question-and-answer pe- 
riod or with your staff after the hearing. 

The bottom line is that the Framers of the Constitution knew 
that they had to structure the institutions they were creating to get 
the incentives right. That work did not stop with them. The incen- 
tives of administrative agencies have to be carefully structured as 
well, and I would urge this Congress to do that. 

[The prepared statement of Ms. Heriot follows:] 
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TESTIMONY OF GAIL HERIOTi 

Thank you for this opportunity to testify before you, the distinguished 
members of the Task Force on Executive Overreach. My name is Gail Heriot, and I 
am here in my capacity as an individual member of the United States Commission on 
Civil Rights and not on behalf of the Commission as a whole. It is an honor to be able 
to testify before you about this important issue. 

1 will focus most of my testimony on the Department of Education's Office for 
Civil Rights ("OCR"], which 1 believe has often gone far beyond what Congress 
intended in the enforcement of legislation. In particular I will emphasize OCR's 
controversial policies on sexual assault on campus and transgender use of toilet, 
locker room and shower facilities. I should add that the story is similar at many 
other agencies charged with enforcing civil rights legislation. Overreach is the rule 
and not the exception. 

No doubt the officials who have controlled OCR and other civil rights 
agencies thought they were doing what was best for the country. But I believe what 
is best for the country is for it to be a well-functioning representative democracy 
where significant policy decisions are made by the people's directly-elected 
representatives, not hy bureaucrats. We need to do our best to achieve exactly that. 

Note that it is not my intention to lay the blame entirely at the feet of 
executive branch agencies. Sometimes the courts, by being excessively deferential, 
have helped make that overreach possible. Sometimes Congress itself has helped 
make It possible by generously funding agencies that are out of control and by 
ignoring issues that need to be addressed by legislation. But no matter who is to 
blame for how we got here, Congress has a special responsibility to get us back. 
Without Congress's active efforts, no progress along these lines is possible. 

1. The Non-Delegation Doctrine and Beyond 

Section 1 of Article I of the U.S. Constitution states, "All legislative Powers 
herein granted shall be vested in a Congress of the United States, which shall consist 
of a Senate and House of Representatives." This language was deliberate. "All" was 


1 Profes.sor of Law, University of San Diego, Member, U.S. Commission on Civil Rights. 
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indeed meant to mean "all."^ As John Locke — a political philosopher the founders 
were very familiar with and admired — put it: 

The power of the legislative, being derived from the people by a positive 
voluntary grant and institution, can be no other than what that positive grant 
conveyed, which being only to make laws, and not to make legislators, the 
legislative can have no power to transfer their authority of making laws and 
place it in other hands.” 

John Locke, Second Treatise of Government (1690). 

Locke was not unrealistically rigid in his thinking about the function of 
government. He well recognized the need for the executive to have what he called 
"power to act according to discretion." William Blackstone similarly noted that the 
crown could issue "binding" proclamations that are grounded in the idea that while 
"the making of laws is entirely the work of ... the legislative branch .... yet the 
manner, time, and circumstances of putting those laws into execution must 
frequently be left to the discretion of the executive magistrate.” William Blackstone. 
Commentaries on the Laws of England (1765). Like Locke, Blackstone would have 
been very familiar to the founders. See also Philip Hamburger, Is Administrative 
Law Unlawful? (2014). 

But while the Constitution certainly permits Congress to endow executive 
branch personnel with a certain level of discretion, there are limits to Congress’s 
authority to do so. The classic formulation of the doctrine in this area was 
articulated in I.W. Hampton, Jr, & Co. v. United States, 276 U.S. 394 (1928), a tariff- 
setting case, and is generally known as the intelligible principle standard. As the 
Court in in J.W. Hampton, Jr. & Co. put it: 

If Congress shall lay down by legislative act an intelligible principle to which 
the person or body authorized to fix such rates is directed to conform, such 
legislative action is not a forbidden delegation of legislative power.^ 

1 express no opinion today as to whether this standard was ever adequate to 
protect the fundamental principle of representative democracy.'* As the nation has 


2 See Whitman v. American Trucking Associations, Inc., 531 U.S. 457 (2001]("In a delegation 
challenge, the constitutional question is whether the statute has delegated legislative power 
to the agency. Article I, § 1, of the Constitution vests "JaJll legislative Powers herein 
granted... in a Congress of the United States.'") 

3 J.W. Hampton Jr. & Co., 531 U.S. at 409. 
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grown larger and particularly as its government has grown to regulate more and 
more, Congress has succumbed to the temptation to confer more discretion on 
executive branch agencies. At this point, even if the intelligible principle standard 
was once adequate to protect representative democracy, it has come to be 
meaningless. Virtually anything short of "We the Members of Congress are going 
fishing, so please cover for us" will be approved by the courts.^ 

What is important to note is that just because the courts might approve it, 
that doesn’t mean Congress should confer such broad discretion on an agency. 1 
would urge that in future legislation Congress be much more clear about what it 
wants administrative agencies with rule-making power to do with that power. 

That said, only a little of the executive overreach we see today is the result of 
Congress's having conferred too much rule-making power on an administrative 
agency. Even when Congress has stoutly withheld such authority, some agencies 
have come up with ways to take it anyway. For example, the Equal Employment 
Opportunity Commission ("EEOC") doesn’t even have substantive rule-making 
authority under Title Vll of the Civil Rights Act of 1964.'’ Yet it has managed to 


I do note that Chief Justice Taft, a former President himself, justified the Court's decision 
upholding executive power to set tariffs by noting that "jijf Congress were to be required to 
fix every rate, it would be impossible to exercise the power at all.’’ It should be noted, 
however, that the founders wanted iegislation to be hard to pass. They would not have 
agreed that the more pies Congre.ss can stick its fingers into, the better. 

See also Whitman v. American Trucking Association, Inc., 531 U.S. 457, 487(2001)(Thomas, 
J., concurringJC'i am not convinced that the intelligible principle doctrine serves to prevent 
all cessions of legislative power, I believe there are cases in which the principle is 
intelligible and yet the significance of the delegated decision is simply too great for the 
decision to be called anything other than "legislative"). 

5 See, e.g.. Whitman v. American Trucking Association, Inc., 531 U.S. 457 (2 001) (holding that 
Congress may give the EPA rulemaking authority to set "ambient air quality standards the 
attainment and maintenance of which in the judgment of the Administrator, based on... 
criteria... and allowing an adequate margin of .safety, are requisite to protect the public 
health"]; American Power & Light Co. v. SEC, 329 U.S. 90 (1946)(holding that Congress may 
give the SEC the power to reject corporate reorganizations that "unduly or unnecessarily 
complicate the structure" or "unfairly or inequitably distribute voting power among 
security holders.’’]; NBC v. U.S., 319 U.S. 190 (1943)(holding that Congress may grant the 
FCC the power to allocate broadcasting licenses in "the public interest, convenience, and 
necessity"]. 

^ For a discussion of the legislative history of Title Vli, especially Sen. Everett Dirksen's role 
in attempting to ensure that the EEOC would not become too powerful and would limit itself 
to mediating cases between complainants and employers, see Daniel Rodriguez & Barry R. 
Weinga.st, The Positive Political Theory of Legislative History: New Perspectives on the 1 964 
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transform what was supposed to be a limitation on its power into a greater power. 
Rather than promulgate rules pursuant to a notice and comment procedure — rules 
that could be challenged in court — it exercises its massive control over workplace 
practices by issuing "guidances," which are devilishly difficult to challenge in court. 
Especially when combined with the power to conduct long and expensive 
investigations followed by equally long and expensive litigation, most employers get 
the message that it is better to knuckle under to the EEOC's sometimes-fantastical 
"interpretations" of Title VII. Resistance is usually futile. 

If Congress wants to rein in the power of bureaucrats to make law, it will 
need to address not just over-delegation, but also the ability of bureaucrats to 
"legislate" through guidances. 

II. OCR’S Enforcement of Title VI and Title IX 

The Department of Education is charged with enforcing Title VI of the Civil 
Rights Act of 1964, which prohibits race, color and national origin discrimination in 
federally-funded programs or activities, and also with enforcing Title IX of the 
Education Amendments of 1972, which prohibits sex discrimination in federally- 
funded education programs or activities. The Department of Education has the 
power to issue rules pursuant to both Title VI and Title IX. All such rules must be 
specifically approved by the President. 

Both Title VI and Title IX prohibit only actual discrimination (a/k/a 
"disparate treatment”). The Supreme Court has explicitly rejected the argument 
that Title VI was intended by Congress to cover situations of disparate impact in 


Civil Rights Act and Its Interpretation, ISl U. PENN. L. REV. 1417, 1490 [2003). See also 
Hugh Davis Graham, The Civil Rights Era: Origins and Development of National Policy 97- 
99 [1990). In view of the EEOC's later history, Dirksen's efforts must be labeled a failure. 
Indeed, the EEOC's own web site hints at how it was able to exercise more power than had 
been expected from examining Title Vli itself: 

Because of its lack of enforcement powers, most civil rights groups viewed 
the Commission as a 'toothless tiger.' Nevertheless, EEOC made significant 
contributions to equal employment opportunity between 1965 and 1971 by 
using the powers it had to help define discrimination in the workplace. 

See EEOC 35* Anniversary: 1965 - 1971: A "Toothless Tiger" Helps Shape the Law and 
Educate the Public, available at http://www.eeoc.gov/eeoc/history/35th/1965- 
71/index.html 
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Alexander v. Sandoval? There is no good reason to suppose Congress had something 
different in mind for Title IX. 

As the Supreme Court noted [but did not decide) in Alexander v. Sandoval, 
this does not necessarily mean that an agency charged with rulemaking authority 
cannot issue rules that are grounded in a theory of disparate impact. Suppose, for 
example, OCR learns that some medical schools require applicants to pass a strength 
and endurance test in order to be admitted as a student, and they do this precisely 
because they hope to exclude as many female applicants as possible. Such would be 
a clear violation of Title IX. On the other hand, suppose that a much smaller number 
of other medical schools also require a strength and endurance test that tends to 
exclude more female than male applicants, hut they do it because they sincerely 
believe, not wholly without evidence, that physicians who lack that strength and 
endurance do not make as good doctors as those who have it but may have 
marginally less stellar academic credentials. Such would not be a violation of Title 
IX. 1 nevertheless believe that if OCR were to determine, based on substantial 
evidence, that it could not without risk of substantial error distinguish the violations 
of Title IX from the non-violations, it would have the authority to promulgate a rule 
prohibiting the use of strength and endurance tests in medical school admissions. 

In a perfect world, such a rule would be unnecessary, since we would be able 
to distinguish with ease bad motivations from good. But we are not in such a world. 
Sometimes the most effective way to enforce prohibitions on badly-motivated 
behavior is to prohibit a bit of behavior known to be associated with bad 
motivations, even if doing so will occasionally sweep innocent actors in with the 
wrongdoers. It is on this principle that legislatures commonly prohibit the 
possession of burglary tools in addition to prohibiting burglary. 

There must be limits to such authority. I can think of two very important 
ones. First, such "over-inclusive” rules — which 1 might loosely call prophylactic or 
remedial rules — must indeed be rules, subject to all the procedures, including notice 
and comment, that rules are subject to under the Administrative Procedure Act. In 
the case of rules promulgated pursuant to Title Viand Title IX it also includes the 
requirement of Presidential approval. 

Under the Administrative Procedure Act, "general statements of policy” and 
so-called "interpretative rules" [the two categories often collectively called 
"guidances”) are exempt from the notice and comment procedure. But neither 
applies to efforts to transform Title VI and Title IX into disparate impact 
prohibitions and hence cannot help OCR to expand its authority in that way. A 

7 532 U.S. 275 (2001.) 
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general statement of policy can only alert regulated persons how an agency intends 
to exercise its discretionary authority in enforcing the underlying statute [or a rule 
lawfully promulgated pursuant to the statute). It essentially identifies the agency's 
enforcement priorities. But since neither Title VI nor Title IX supports statutory 
disparate impact liability, OCR cannot alert regulated persons that it intends to give 
priority to violations that don't exist. Similarly, an interpretative rule can only 
interpret the text of the statute (or the text of a rule lawfully promulgated pursuant 
to the statute). OCR cannot transmogrify Title VI and Title IX into disparate impact 
statutes through the issuance of an interpretative rule. 

The bottom line is that a mere guidance cannot impose new duties on 
regulated persons not contained in the original statute [or rule lawfully 
promulgated pursuant to the statute).® That can only be done, if at all, by rule. 

Second, even when acting by rule, there are serious limits on the ability of 
OCR to simply adopt its own policy preferences, whether in the form of liability for 
disparate impact or otherwise. The same limits that are applied to Congress's 
power under Section 5 of the Fourteenth Amendment "to enforce, by appropriate 
legislation, the provisions of this article" must apply here as well. 

In City ofBoerne v. Flores, 521 U.S. 507 [1997), the Court held 
unconstitutional the Religious Freedom Restoration Act ["RFRA") as it applied to 
states. RFRA prohibited states [among others) from substantially burdening 
religious exercise except in those cases when the burden is in furtherance of a 
compelling governmental interest and is the least restrictive means for furthering 
that interest. As it applies to states. Congress relied as its authority under Section 5 
of the Fourteenth Amendment for its power to enact RFRA. 

The Court stated that it is the province of the judiciary to define what is and 
what is not a violation of the Equai Protection Clause of the Fourteenth Amendment 
and that while Section 5 gives Congress maneuvering room to enact prophyiactic or 
remedial legislation to deai with such violations, the legislation must be "congruent 
and proportional" to the violation. RFRA as it applied to states was not. The same 
principle works well here too. 

A rule promulgated pursuant to Title VI or Title IX would have to be 
"congruent and proportional” to an actual violation of those enactments. OCR 
cannot simply promulgate a rule prohibiting disparate impact in all contexts. That 
would increase the scope of those statutes by several orders of magnitude — all 


® See, e.g., Chamber of Commerce v. Dept, of Labor, 147 F.3d 206 [D.C. Cir. 1999). 
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without evidence that of actual discrimination that cannot be remedied through 
ordinary disparate treatment liability. 

if it wants to promulgate a "congruent and proportional” disparate impact 
rule, the rule would have to be highly contextualized and backed up by evidence that 
actual discrimination is going on that cannot be otherwise controlled. For example, 
suppose that following the promulgation of Title VI, previously discriminatory 
private colleges and universities in overwhelmingly white states, like Maine, Iowa 
and Vermont had hurriedly adopted strong preferences for in-state applicants. 
Suppose further when asked why, college and university officials were evasive and 
self-contradictory, causing OCR to conclude that their real motivation was to avoid 
admitting African American students. Under the circumstances, if OCR were to 
respond by promulgating a rule [not a guidance) prohibiting private colleges and 
universities from adopting preferences for in-staters, it would likely be regarded as 
a congruent and proportional response to the problem. On the other hand, if it were 
to include public colleges and universities in that rule, given their long tradition of 
giving preferential treatment to in-staters on the ground that their parents were 
likely taxpayers who help finance these schools, 1 suspect it would fail the 
"congruent and proportional” test. 

All of this is by way of background. The fundamental point is that OCR 
routinely issues guidances that that are untethered to any plausible violation of Title 
VI or Title IX or to any rule lawfully promulgated pursuant to those statutes. The 
Obama Administration cannot be blamed for this alone. It has been going on for a 
long time. 

F or example, in December of 2000, just at the close of the Clinton 
Administration, OCR issued a guidance document in connection with its Title VI 
enforcement duties entitled, "The Use of Tests as Part of High-Stakes Decision- 
Making for Students: A Resource Guide for Educators and Policy-Makers.” In that 
document, OCR states that the use of exams like the SAT can constitute a violation of 
Title VI. 

But anyone familiar with these tests knows how much effort is made to 
ensure that they do not give any unfair advantage to members of the racial majority 
or to national origin groups that are otherwise considered advantaged. There is 
virtually no chance that OCR could plausibly prove that a college or university is 
using a standardized test like the SAT in order to exclude African Americans or any 
other racial group from admissions. Indeed, it is much more plausible that a college 
or university that elects to forgo these tests is motivated by race than it is that one 
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that elects to retain them is so motivated. One doesn't have to love the SAT to 
acknowledge that it isn’t a tool of racism. 

More recent examples of the OCR's guidances untethered to any actual Title 
VI or Title IX requirement are abundant.'’ But for simplicity's sake I will concentrate 
on just two — its Dear Colleague Letter issued on April 4, 2011 [hereinafter "the 
Sexual Violence Guidance”) and related documents’^” and its very recent Dear 


^ For my critique of the Dear Coiieague Letter, dated October 26, 2010 from Russiynn Ali, 
Assistant Secretary tor Civil Rights, U.S. Department of Education [the Bullying Guidance"), 
see Dissenting Statement of Commissioner Gail Heriot, With Which Commissioners Peter 
Kirsanow and Todd Gaziano Concur in U.S. Commission on Civil Rights, Peer-to-Peer 
Violence + Bullying: Examining the Federal Response 181 (September 2011). For my 
critique of the underlying policies of the Dear Colleague Letter, dated January 8, 2014 from 
Catherine E. Llamon, Assistant Secretary for Civil Rights, U.S. Department of Education and 
Jocelyn Samuels, Acting Assistant Attorney General, Civil Rights Division, U.S. Department of 
Justice (the School Discipline Guidance"), see Statement and Rebuttal by Commissioner Gail 
Heriot in U.S. Commission on Civil Rights, School Discipline and Disparate Impact 97 (April 
2012). Note that I was writing about the school discipline issue after OCR had initiated its 
policy, but before the actual School Disciple Guidance was issued. 

See also Letter dated February 26, 2015 from Commissioners Gail Heriot and Peter 
Kirsanow to the Honorable Thad Cochran, the Honorable Roy Blunt, the Honorable Hal 
Rogers and the Honorable Tom Cole (discussing OCR policies and guidances and 
recommending against increasing OCR's budget). 

E.g., Questions and Answers on Title IX and Sexual Violence (April 29, 2014); Know Your 
Rights; Title IX Requires Your School to Address Sexual Violence (April 29, 2014); 
Resolution Agreement among the University of Montana-Missoula, the U.S. Department of 
Justice, Civil Rights Division, Educational Opportunities Section and the U.S. Department of 
Education, Office for Civil Rights (May 2013). 

OCR originally labeled the University of Montana agreement as a "blueprint for colleges and 
universities throughout the country to protect students from sexual harassment and 
assault." Letter of May 9, 2013 from Anurima Bhargava, Chief, Educational Opportunities 
Section, Civil Rights Division, Department of Justice and Gary Jackson, Seattle Office 
Regional Director, Office for Civil Rights, Department of Education to Royce Engstrom, 
President, and Lucy France, University Counsel, University of Montana at 1, available at 
h ttn://w ww.thefire.org/dcDartment-of-iu.stice-and-department-o f-ed ucations-office-fQr- 
civil-riehLs-ioint-findings-letter-tu-ttie-universitv-of-moiitana/ . OCR has since sometimes 
backed away from its characterization of this document as a national model, although its 
signals to regulated universities about the Montana Agreement's intended effect have been 
mixed. After months of national criticism of this document. Assistant Secretary for Civil 
Rights Catherine Lhamon said in a letter to FIRE that "the agreement in the Montana case 
represents the resolution of that particular case and not OCR or DOJ policy." Letter from 
Catherine E. Lhamon, to Greg LukianoflJ President, Foundation for Individual Rights in 
Education, Nov. 14, 2013, available at http ://w ww.thetlre.ora/letter-from-departmeiit-of- 
educatiQn-office-for-dvil-right.s-3.ssistant-.s ecret arv-catherine-e-lhamoii-to-fire. But a few 
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Colleague Letter dated May 13, 2016, jointly issued by OCR and the Civil Rights 
Division of the Department of Justice (hereinafter the "Transgender Guidance’’}. 

a. The Sexual Violence Guidance 

The Sexual Violence Guidance has received lots of criticism.^! I almost 
hesitate to pile on. But when members of the law faculties of both Harvard 
Universityi^ ^nd the University of Pennsylvania^^ — hardly bastions of conservative 


months after that, at a June 2, 2014 roundtable on sexual assault hosted by Senator Claire 
McCa.skill, Acting Assistant Attorney General for Civil Rights Jocelyn Samuels repeatedly 
offered the terms of the University of Montana resolution agreement as a national model. 
Testimony of Greg Lukianoff Before the U.S. Commission on Civil Rights at 8, July 25, 2014. 

More recently, OCR sent a letter to the University of New Mexico summarizing the findings 
of its investigation into UNM’s policies and practices for handling sexual harassment and 
assault. The letter demanded that UNM adopt a definition of sexual harassment very similar 
to the one contained in the much-criticized Montana Agreement. See Letter to Robert G. 
Frank, President of the University of New Mexico, April 22, 2016, available at 
https;y/wwwjustice,gpY/pj)a/file/,843,9pj/dp^^ Hans Bader, "Justice Dept, demands 
censorship at the University of New Mexico," April 23, 2016, available at 
http;/yjij5e.rtyunyidding,cgm/2016y.04/2.3/i.usticp-dep.artment-deraand^^ 
universitv-new-mexico/. 

" See Anonymou.s, "An Open Letter to OCR," Inside Higher Ed, October 28, 2011, available at 
httns://www.insidehighered. com/views/20 11 /1 0/28 /essav-ocr-guidelines-sexual-assault- 
hurt-coileges-and-.students : Laura Kipnis, "My Title IX Inquisition,’’ Tbe Chronicle of Higher 
Education, May 29, 2015, available at httn://laiirakinnis.com/wn- 
cuntent/uDloads/20 10 /08/M v-TitIe-IX-liitiuisition-The-Chronicle-Review-.pdf : Jacob E. 
Gersen, "How the Feds Use Title IX to Bully Universities," Wall Street Journal, January 24, 
2016, available at http://www.wsi.co[n/arlides/how-the-teds-use-Litle-ix-to-bullv- 
universities-1453669725 : Jessica Gavora, "How Title IX Became a Political Weapon," The 
Wall Street Journal, June 7, 2015, available at !ittp:/V\yw'yy,wsj,cqm/.aiTi_des/liow-,M^ 
liecamera:pqiftica|-weapon:l 43371.5^^ Anemonia Hartocollis, "Professors' Group Says 
Effort to Halt Sexual Harassment Has Stifled Free Speech," The New York Times, March 24, 
2016, available at httD://www.nvtimc.s.com/2016/03/24/us/Drofessors-BrouD-savs- 
efforts-to-halt-sexual-h3rassment-have-stifled-.SDeech.html: and George Will, "The 
legislative and Judicial branches .strike back against Obama’s overreach," The Washington 
Post, February 19, 2016, available at http s://wvLU,v.w ashinBtonnost.com /onin ions/the- 
leBislative-and-iudidal-brandies-strike-back-aBairist-obamas- 
overreach/2016/02/19/15f403b8-d672-lle5-be55-2cc3cle4b7Gb storv.html . 

12 See Rethink Harvard's Sexual Harassment Policy, Boston Globe (October 15, 2015](letter 
signed by 28 members of Harvard law faculty} (noting that "large .amounts of federal 
funding m.ay ultimately be at stake," the signatories nevertheless took the position that 
"Harvard Universit)^ is positioned as well as any academic institution in the country to stand 
up for principle in the face of funtiing threats" and should do so], available at 
http://www.bostonglobe.eom/opinion/2014/10/14/rethink-harvard-sexual-harassment- 
pohcy/HFDDiZN7nU2UwuUuWMnqbM/story.html. 
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thought — express deep misgivings over the sexual harassment policies their 
respective institutions were forced by OCR to adopt on account of this guidance, it is 
ciear that something is wrong. 

To be crystai clear: 1 regard sexual violence as deplorable. The question is not 
whether it should be tolerated on campus. There is no question that it should not be. 
The only question relevant that should be relevant to OCR is "What does Title IX 
require coiieges and universities to do to prevent it?” Much of the task of keeping 
women [and men) safe on campus must be done by local police and prosecutors. 

The rest is largely done by colleges and universities themselves, if OCR has a role, its 
role is iimited to ensuring that coiieges and universities do not deiiberateiy root out 
and punish sexuai assault less aggressively than similar crimes because they wish to 
disadvantage women relative to men (or vice versa). 

The Sexuai Vioience Guidance raises serious concerns. First of ali, it has 
required many universities to change the burden of proof used in sexual harassment 
disciplinary proceedings. Before that, many universities used the "clear and 
convincing" standard instead of the "preponderance of the evidence" standard that 
OCR now requires. 15 Yet nowhere in the text of Title IX (or in OCR rules) can such a 
requirement can be found. It is simply a case of OCR imposing its own policy 
preferences in the name of enforcing Title IX. Given the importance of safeguarding 
the rights of accused students, the "clear and convincing" standard would seem to be 
the more appropriate one in at least some situations.'® Further, "Questions and 


15 See Open Letter from Members of the Penn Law School Faculty, Wall Street fournal 
Online (February 17, 2014) (letter signed by 16 members of University of Pennsyivania law 
faculty] ("Although we appreciate the efforts by Penn and other universities to implement 
fair procedures, particularly in light of the financial sanctions threatened by OCR, we believe 
that OCR's approach exerts improper pressure upon universities to adopt procedures that 
do not afford fundamental fairne.ss"), available at 

http://online.wsi.eom/publ ic/re sources/docutnenLs/201.S 0218 upenn.pdf. 

“ Sexual Violence Guidance at 11. 

15 At a Commission briefing the subject on July 25, 2014, Ada Meloy of the American Council 
of Education said that in her experience, the clear and convincing standard was much more 
common than the preponderance of the evidence standard. U.S. Commission on Civil Rights 
Briefing Transcript at 202 (July 25, 2014), avaiJabJe at 

http://tvww.usccr.!;ov/caiendar/trnscrpt/CumrnissionBriefinaTranscriDt lulv-25- 
2014 %20final.Ddf. 

15 See Hans Bader, "Education Department Changes Burden of Proof in Sexual Harassment 
Cases Under Title IX," April 11, 2011, available at https://cei.org/blog/education- 
department-changes-burden-proof-sexual-harassment-cases-under-title-ix. 
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Answers on Sexual Violence" discourages cross-examination of accused students by 
their accusersd^ Yet one federal district court has held that cross-examination is 
constitutionally required on due-process grounds when an accuser's credibility is an 
important issue in a disciplinary proceeding^'® 

First Amendment issues loom large in this area. Defining "sexual 
harassment," as OCR’s official materials do, to include students' "telling sexual or 
dirty jokes," spreading "sexual rumors" (without any limitation to false rumors], 
"circulating or showing e-mails or Web sites of a sexual nature," or "displaying or 
distributing sexually explicit drawings, pictures, or written materials"!^ can easily 
cover speech protected by the First Amendment, according to testimony of UCLA 
law professor Eugene Volokh presented at a Commission briefing.-®" Nonetheless, 
risk-averse colleges and universities have jumped to adopt the vague harassment 
standards set forth by OCR.^i 

OCR has pushed past the limits of its legal authority in addressing sexual 
assault and harassment on college and university campuses. Congress has a duty to 
exercise its oversight responsibilities and bring enforcement activities conducted in 
the name of Title VI and Title IX back under control. 

b. The Transgender Guidance 


Question.? and An.swer.s about Sexual Violence at 38, available at 
httD://wwvv2.ed.aov/abuul/office!i/lisl/utr/docs/ua-201404-tille-ix.Ddl' . 

IS Donohue v. Baker, 976 F. Supp. 137 (N.D.N.Y. 1997]; see also Hans Bader, White House 
Task Force Attacks Due Process and Cross-Examination Rights on Campus, Washington 
Examiner, May 1, 2014, available at http:j//www,examinerxpni/arti_cle/wh^^^ 
|brce-attacks-crps,s-ex.amination-due-p 

1" OCR, Sexual Harassment: It's Not Academic, http://www2.ed.gov/about/offices/li.st/ocr/ 
docs/ocrshpam.html; OCR, Dear Colleague Letter, Oct 26, 2010, http://www2.ed.gov/ 
about/offices /list/ocr/letters/colleague-201 01 0.pdf. 

zii Written Statement of Eugene Volokh Before the U.S. Commission on Civil Rights at 1 Quly 
25,2013). 

21 Sexual Harassment Briefing Transcript at 182 (Ada Meloy, a representative from the 
American Council on Education, testified that the colleges and universities are redoubling 
their efforts to prevent sexual harassment and assault in response to OCR's flurry of 
activity], available at 

http://www.usccr.goy/calendar/trn.scrpt/ComraissionBriefinj;Transcrip^^^^^ 

2 014 % 20final.pdf. 
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The guidance that everybody is talking about these days is the Dear 
Colleague Letter dated May 13, 2016, jointly issued by OCR and the Civil Rights 
Division of the Department of Justice (hereinafter the "Transgender Guidance’’}. 

It would be an understatement to say that the Transgender Guidance goes 
beyond what Title IX, which was passed in 1972, actually requires. If someone had 
said in 1972 that one day Title IX would be interpreted to force schools to allow 
anatomically intact boys who psychologically "identify” as girls to use the girls’ 
locker room, he would have been greeted with hoots of laughter. OCR is simply 
engaged in legislating. 

Let’s not forget what Title IX actually states. Its key prohibition is as follows: 

No person in the United States shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of or be subjected to 
discrimination under any education program or activity receiving 
Federal financial assistance .... 

20U.S.C.§ 1681(a}. 

That key prohihition is subject to a number of exceptions, including this one; 

Notwithstanding anything to the contrary contained in this chapter, 
nothing contained herein shall be construed to prohibit any educational 
institution receiving funds under this Act, from maintaining separate 
living facilities for the different sexes. 

20 U.S.C.§ 1686. 

Based on those sections, the then-existing Department of Health, Education 
and Welfare (predecessor to the Department of Education) promulgated the 
following implementing rule, which President Gerald Ford approved on May 27, 
1975: 


A recipient may provide separate toilet, locker room, and shower 
facilities on the basis of sex, but such facilities provided for students of 
one sex shall be comparable to such facilities provided for students of 
the other sex. 

34 C.F.R.§ 106.33. 

So far, so good. Note that the terms "gender," “gender identity," and 
"transgender” do not appear anywhere in Title IX or Its implementing rules. Title IX 
prohibits discrimination on the basis of sex and sex only. If it isn’t sex 
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discrimination, it isn't prohibited. And if it isn’t sex discrimination, no exceptions 
for situations where "discrimination" may be permissible are needed. 

In the 1970s, nobody would have thought that a girl and an anatomical boy 
who thinks of himself as a girl were members of the same "sex." They would have 
said the girl was a girl, and the boy, no matter how feminine he might be, was a boy. 
This is not to say that they would not have cared about such a student’s welfare or 
that they would not have recognized that his "gender dysphoria" (as it is called in 
DSM-522) might sometimes require that special provisions be made. But they never 
would have said that such a student was in fact "a girl" or that if a school failed to 
group him with the actual girls for the purposes of "separate toilet, locker room, and 
shower facilities" organized "on the basis of sex" that it was mis classifying him. 

OCR has not pointed to a single case in which anyone during the 1970s used 
the statutory terms "sex" or "discrimination," in a manner consistent with the 
Transgender Guidance. I have diligently searched for such a usage in a newspaper, 
magazine or legal source to no avail. I do not believe any such usage existed at the 
time, but if it did, it would have been very rare. 

Instead what I found is that the term "transgender" was coined specifically to 
contrast with the term "transsexual” and was intended to describe individuals who 
had adopted the habits and traits of the opposite sex without having actually 
attempted to cross over into "becoming" a member of the opposite sex (such as 
through surgical alteration of the body). In 1969, Virginia Prince, an anatomical 
male who dressed as a woman and who preferred, but did not insist on, feminine 
pronouns, wrote in the underground magazine Transvestia, which she edited; 

atleast, know the difference between sex and gender," she wrote, 

"and have simply eiected to change the latter and not the former. If a 
word is necessary, I should termed ‘transgenderal."' 

Virginia Prince, Change of Sex or Gender, 10 Transvestia 53, 60 (1969), quoted in 
Richard Elkins & Dave King, The Transgender Phenomenon 82 (2006). 

Prince’s term did not catch on for decades. Neither the Washington Post nor 
the New York Times used the term "transgender" or “transgenderal” between 
January 1, 1960 and December 31, 1979. The Compact Oxford English Dictionary 
(2d ed. 1991) did not contain any form of the term. It first appeared in the Westlaw 


22 Diagnostic and Statistical Manual of Mental Disorders (5* ed. 2013). The International 
Statistical Classification of Diseases and Related Health Problems, 10* ed. (or "ICD-IO"), 
uses the term "gender identity disorder." 
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database for law review articles in 1993, when It appeared in an article in the New 
York Law School Law Review. 

But over the years, the concept of “gender" has been used, particularly in the 
LGBT community, specifically as a contrast with the concept of "sex." While "sex" is 
seen as a biological term, "gender" is seen as a term that refers to various cultural 
traits associated with sex, but separate from sex itself Nothing highlights the fact 
that the two concepts are different better than the term "cisgender," which had to be 
coined in the 1990s in order to describe those individuals whose gender and sex 
match.23 

For OCR to turn around and suddenly claim that when Congress used the 
word "sex" in Title IX, it was understood or intended to really mean "gender” would 
thus be far-fetched — so far-fetched that OCR doesn't claim it. Instead, its 
argument — insofar as it has one — is constructed on two Supreme Court cases — 
Price Waterhouse v. Hopkins, 490 U.S. 228 (1989) and Oncaie v. Sundowner Offshore 
Services, Inc., 523 U.S. 75 (1998).2‘t The Transgender Guidance — at least in its more 
lucid passages — appears to be arguing that the logic of those cases, if played out in 
the cases involving "separate toilet, locker room, and shower facilities" requires that 
boys who identify as girls be grouped with actual girls. 

OCR is wrong on that. Start with Price Waterhouse'. It concerned a woman 
who allegedly had not been promoted because she was perceived as having an 
overly aggressive personality. The court reasoned that if a male employee with the 
same aggressive personality would have been promoted, then she was indeed 
discriminated against on account of her sex within the meaning of Title VI 1. 

Fine. But let's try that same line of reasoning in connection with the 
Transgender Guidance: Suppose a school has a student who is anatomically male, 
but who identifies psychologically as female. Would a female student with the same 
psychological identification been permitted to use the girls' locker room? Yes, of 
course. But that's very different from Price Waterhouse v. Hopkins, because Title IX 
and its implementing regulations actually permit schools to "provide separate toilet. 


'r' Google definitions defines "cisgender" as "denoting or relating to a person whose self- 
identity conforms with the gender that corresponds to their biological sex; not 
transgender." 

OCR also relies on G.G. v. Gloucester County School Board, No. 15-2056, 2016 WL 
1567467 at *8 (4ti' Cir. Apr. 19, 2016). But G.G. came out as it did only because the panel 
majority (over a vigorous dissent) considered itself to be bound by Supreme Court 
precedent to defer to OCR. OCR is attempting to bootstrap that into an actual substantive 
endorsement of its interpretation. 
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locker room, and shower facilities on the basis of sex." More important, applying the 
Price Waterhouse iine of reasoning ends up proving too much. Consider instead an 
anatomically male student who identifies as male. It is still true that his female 
counterpart — an anatomical female who also identifies as male — would have 
been permitted to use the girls' locker room. Yet we know that schools are 
explicitly authorized to have separate toilets, locker rooms and shower facilities 
for each sex. This takes these cases outside the Price Waterhouse situation. 

Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75 (1998], is just more of 
the same, Applying its logic to the Transgender Guidance would force the 
conclusion that sex-specific “toilet, locker room and shower facilities" are a violation 
of Title IX — until one remembers that they are explicitly authorized by 34 C.F.R. § 
106.33. 

If anything. Price Waterhouse and Oncale demonstrate the perils of making 
up law on the fly. If Title IX really forbids gender identity discrimination, that will 
not always work to the benefit of transgender students. Suppose a student who is 
anatomically female, but who identifies as male feels uncomfortable using the girls' 
restroom at a school. The school therefore arranges for her to use the faculty's 
restroom, which accommodates only a single person at a time, and she is pleased 
with this arrangement. But now the other anatomical females are envious. They 


The plaintiff is that case was a male roustabout on an oil platform in the Gulf of Mexico. 

He alleged that on several occasions he had been sexually harassed and even threatened 
with rape by his fellow male crew members. A unanimous Supreme Court held that he 
nevertheless could sue for sexual harassment under Title VII and that the crucial factual 
issue was "whether members of one sex are exposed to disadvantageous terms or 
conditions of employment to which members of the other sex are not exposed." 523 U.S. at 
_ (quoting Harris v. Forklift Systems, Inc., 510 U. S. 17, 25 (1993)(Ginsburg, ]., concurring). 
Hence plaintiff Oncale need only to prove that a similarly-situated female would not have 
been treated as badly as he was. If one tries to apply the .same logic to the Transgender 
Guidance, it again fails to support the Guidance. It's true that an anatomically female 
student who identifies as female is permitted to use the girls' rest room, while an 
anatomically male student who identifies as female is not. But that's because separate toilet 
facilities for each sex are explicitly authorized by the law. Attempting to cram the Price- 
Wuterho use/0 ncale line of reasoning in this hypothetical only results in a dead end: If the 
boys who identify as boys were girls who identify as boys, they would be allowed to use the 
girls' restroom too. That means that separate restrooms must be a violation of Title IX 
generally — until we shake ourselves and remember that separate restroom facilities for 
each sex are explicitly authorized by the law. Oncale and Price-Waterhouse are both about 
cases in which the employees suffered an actual disadvantage on account of their sex. The 
Transgender Guidance tries to apply this where what's at stake is simply which of two equal 
groups the individual students will be assigned to. 
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want to use the single-user faculty restroom too. Each one of them can make the 
claim that if she were of the opposite gender identity, she would be permitted to use 
a private restroom. And they will be right. They would in fact have been better off if 
their gender identity had been male. Yet the school is just trying to accommodate 
the needs of its transgender student.^* 

Given the inapplicability of Price Waterhouse and Oncale, the only way 1 see 
to justify the Transgender Guidance is to show that an anatomical male student who 
"identifies’’ as female really is a girl in some relevant sense. But at that point we are 
entering an Alice-in-Wonderland world. 

Don’t get me wrong. There is no reason in the world that any federal, state or 
local government should be telling anyone that he or she needs to conform to the 
expectations of others regarding members of his or her sex. That’s what freedom is 
all about. But it’s one thing to butt out of an individual’s decision to dress and 
behave like a member of the opposite sex and it is quite another to declare that this 
makes that individual an actual member of the opposite sex and mandate that every 
federally-funded school in America act accordingly. 

We are teaching young people a terrible lesson. If 1 believe that 1 am a 
Russian princess, that doesn’t make me a Russian princess, even if my friends and 
acquaintances are willing to indulge my fantasy. Nor am 1 a Great Horned Owl just 
because — as 1 have been told — I happen to share some personality traits with those 
feathered creatures. 1 should add that very few actual transgender individuals are 
confused in this way. They understand perfectly that their sex and their gender do 
not align. Some choose surgery to make their bodies better align with their gender. 
Most choose not to. 

Note that my overriding point has thus far been that OCR is not enforcing 
Title IX and that it is instead enforcing its own concept of what the law should be. 
That is in keeping with the theme of this hearing. The Transgender Guidance is 
fundamentally anti-democratic. Not only is it at odds with what the 92'^'* Congress 
intended when it passed Title IX, it is at odds with what the American people want 
in 2016. For example, when a Houston ordinance that, among other things, banned 


Note that I agree with OCR that Price Waterhouse is valid precedent for its conclusion that 
transgender students cannot be penalized for their gender non-conforming personality 
traits and actions. Suppose, for example, an anatomically female student who identifies as 
male is made to stay after school, because her loud, aggressive manner is considered 
"unladylike" and a boy with the same traits would not have been subjected to the same 
penalty. Such a case would fit neatly into the Price Waterhouse decision, since unlike the 
cases involving restrooms, locker rooms, etc., there is no explicit exception to the ban on sex 
discrimination that permits this particular form of disparate treatment. 


16 



128 


discrimination on the basis of gender identity came up for a vote last November, it 
was defeated 61% to 39%, preciseiy because many voters thought it wouid iead to 
restroom and locker room ruies like those promoted in the Transgender Guidance. 
When Target stores announced that they would welcome anatomically male 
shoppers in the women's room, 1,258,306 individuals pledged to boycott [as of May 
18, 2016). We are being governed by unaccountabie bureaucrats rather than by our 
elected representatives. 

For the record 1 shouid add that the Transgender Guidance is iikeiy bad 
policy (and not simply because it is anti-democratic and goes against the public's 
wishes), it is usuaiiy a mistake to force a one-size-fits-aii soiution onto a situation 
where views and circumstances differ and may be subject to change over time. It 
has always been perfectly legal for federally-funded schools to have separate 
restrooms based on gender identity if that is what they want to do. For that matter, 
it has always been perfectly legal (though idiotic) for these schoois to have separate 
restrooms based on social security number or number of letters in students' 
surnames. Neither Title IX nor Title VI outlaws such discrimination. The law does 
not ban something just because it's silly. If separate restrooms by gender rather 
than sex are a good idea, perhaps we would have evolved in that direction if OCR has 
not pre-empted such evolution by issuing the Transgender Guidance. 

Here's why I doubt that evolution would result in restrooms uniformly 
separated by gender rather than sex (although many individual schools and 
businesses might adopt such a practice). First of all, not all transgendered 
individuals prefer that solution — at least not at all times. Toilet, locker room, and 
shower facilities are not places where one goes to commune with people whose 
traits are similar to one's own. It’s a place one goes to relieve nature's call, etc. 

Toilet facilities in particular are configured to respond to anatomy, not one's taste in 
clothing. Put more pointedly, some anatomically males who identify with the 
feminine gender may nonetheless prefer to use the urinal in the men's room, it's 
quicker. 

Second, sex is binary; one is either male or female with precious few 
exceptions. Gender, on the other hand, is multi-faceted and much more variable. It 
will be difficult to contain it in binary toilet, locker room and shower facilities. 
According to the National Transgender Discrimination Survey conducted by UCLA’s 
Williams Institute, 31% of transgender respondents identified either strongly (10%) 
or somewhat (21%) with the identity "Third Gender," while 38% identified either 
strongly (15%) or somewhat (23%) with the identity "Two Spirit." See Ann P. Haas, 
Philip L. Rodgers & Jody L. Uerrmn, Suicide Attempts Among Transgender and 
Gender Non-Conforming Adults: Findings of the National Transgender Discrimination 
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Survey 6 (January 2014). See also Sam Escobar, I'm Not Male I'm Not Female: Please 
Don't Ask Me About My Junk, Esquire (March 31, 2016); Ernie Grimm, My Gender is 
Bunny, San Diego Reader (March 25, 2009). If gender rather than sex is to control 
toilet, locker room and shower facility use, we eventually are going to need more 
than just two sets of facilities. 

Third, because anyone can claim to be transgender, separating by gender 
rather than sex encourages pranksters and voyeurs. It will never be possible to 
gainsay a voyeur who enters a restroom for nefarious reasons claiming to be 
transgender unless he is caught red-handed peeping at or even assaulting his 
victims. Who will be able prove that he is a liar? Indeed, there have already been 
cases in the news that suggest what lies ahead. Last year, a man dressed as a 
woman was caught in a woman's room at a mall peeping into stalls. This was not his 
first arrest for such conduct. But what if it had been? Police would surely shy away 
from prosecuting him, since his presence alone would have been insufficient to 
prove his intent.^^ 


III. Some Thoughts on Solutions 

One might ask why schools, colleges, and universities pay any attention to 
OCR. The answer, of course, is they do it for the money. OCR has control over their 
federal funding, the loss of which would be devastating to most educational 
institutions' finances. They can't take any chances. Whatever OCR wants them to 
do, they'd better do it, since it is very difficult for them to turn to the courts for 
protection. The Administrative Procedure Act does not provide a cause of action, 
since the issuance of a guidance is not ordinarily considered a final agency action 
(although it is possible that a court would find that, under certain circumstances, an 
action for a declaratory judgment is available.) Even if OCR never follows through 
with a threat to withdraw funds, an OCR investigation is very costly for the 
institution involved. The better part of valor is usually just to do what OCR wants. 

I do not believe Congress can get OCR (or any other civil rights agency) back 
on track merely by chastising its leaders for going beyond what the law authorizes 


Man Dressed as Woman Arrested for Spying into Mall Bathroom Stall, Police say, 
NBCWashington.com (Nov. 17, 2015). See also M. Diworth, Palmdale Man Arrested 
for Videotaping in Women's Bathroom, The Antelope Valley Times (May 14, 2013); 
Sam Pazzano, Predator who Claimed to be Transgender Declared Dangerous Offender, 
Toronto Sun (Feb. 26, 2014)(man falsely claiming to be transgender to get access to 
shelter in order to sexually assault women). 
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them to do. If Congress wants to send a message, agency budgets will have to be 
reduced significantly. 

Even reducing agency budgets, however, will likely be not enough. In a blog 
post at the Library of Law and Liberty website, my colleague at the University of San 
Diego Professor Michael Rappaport has written that the root of the problem at OCR 
may be the large sums of money at stake for each institution. I quote his suggestion 
in full: 


Lawlessness at the Office for Civil Rights — and How to Address It 
By Michael Rappaport 

One of the areas of alleged lawiessness by the Obama Administration has 
been the Office for Civil Rights of the Department of Education 
(OCR). OCR has been pushing the agenda of a rape culture on college 
campuses. OCR has used guidances and "Dear Colleague" letters to 
effectively impose a series of questionable practices on colleges, such as 
depriving the accused affair procedures. 

There are numerous problems with this agenda. Some of them are 
substantive, such as the muddying of the definition of consent. Some of 
them are procedural, such as depriving the accused of procedural 
rights. But a third set of problems are legal. The problem is that the 
rules that OCR is imposing are questionable as a matter of law and have 
not been tested in the courts. 

This is hardly an accident The Office strategically imposes these 
standards through guidances because it knows that it is much more 
difficult for the guidances to be challenged in court ahead of time. 

Instead, OCR uses the threat of a loss of federal funds to force universities 
to conform to its wishes - a threat that has worked even against the likes 
of Harvard University, one of the most powerful institutions in the 
country. If the a college does not conform to the Office’s interpretation of 
Title IX, the college risks losing large amounts of federal funds. 

While the Office's decision is subject to judicial review, if the college loses 
on judicial review, then the college can lose all federal funding. For most 
colleges, this is a devastating result - one that they would not 
risk. Therefore virtually all colleges cave, agreeing to the Office's views. 
ds a result, there are virtually no adjudications of whether OCR’s 
determinations are legal. The risk of all federal funds being eliminated is 
simply too much for colleges to bear. 

But there is a way to change the law that would allow judicial review 
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without such a threat. Congress should pass a statute that provides that 
when a college does not follow an OCR interpretation, and that 
interpretation has not been judicially reviewed by the relevant Circuit 
Court, the college will only lose a limited amount in federal funds, such as 
$5000. In this way, OCR cannot coerce colleges Into following its 
interpretation of the law without judicial review. 

It is hard to see how one might oppose this reform - unless of course one 
believes that the executive branch should be able to operate without 
judicial supervision. People who believe this should be forced to 
acknowledge it in public. 

It is possible that some version of this idea could be made to work. It is 
a proposal that deserves serious consideration. It may be necessary, for 
example, that an irrebuttable presumption will be necessary that OCR is 
acting pursuant to a guidance when it has an extant guidance that is 
applicable to the facts of the case. That would prevent OCR from arguing that 
it is acting only pursuant to the statute itself and not in any way pursuant to 
its guidance [and hence not subject to the $5000 limit). 

Even this proposal won't cover all the problems of overreach by OCR 
[or by the EEOC or other similar agencies). One problem that arises with 
some regularity is the seemingly interminable investigation. These 
investigations impose huge costs on the regulated party. Even without the 
threat that OCR can cut off funds pursuant to Title VI or Title IX, just the 
expense of the Investigation can cause schools to knuckle under. 

Here is my suggestion; Perhaps there needs to be a point in these 
investigations at which enough is enough. At that point — call it the "outside 
point" — schools (or in the case of the EEOC and Title Vll, employers) should 
be able to recoup their expenses — at least if it is ultimately determined by a 
court that the school [or employer) did not violate the law. 

Congress could accomplish this by creating a statutory remedy and 
cause of action in federal court for this purpose. After the "outside point”, the 
school [or employer) would be able to take the initiative by filing an lawsuit. 
The agency could then counterclaim for a determination that the school [or 
employer) violated the law. The court could them determine liability. In the 
absence of liability, it could award the regulated party all expenses incurred in 
dealing with the investigation past the "outside point." 

There are difficulties in drafting such legislation. How should the 
"outside point" be defined? What kinds of expenses should be allowed? How 
can we ensure that the expenses will be taken out of the agency's enforcement 
budget rather than out of some other part of the agency's budget? But I do not 
believe that they are insurmountable difficulties. Tackling those difficulties 
strikes me as likely superior to the status quo. 
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Mr. King. Thank you, Ms. Heriot, for your testimony, and each 
of the witnesses. 

I now recognize myself for 5 minutes of questioning. 

I’d turn first to Dean Graham and ask you the question this way: 
that you heard in my opening statement that no business, I sup- 
pose this to be true, in the United States has a banner on their 
home page that says, notice, we are in compliance with all Federal 
regulations. Could you think that it’s possible to be in compliance 
with all — just all Federal regulations? 

Mr. Graham. I don’t know for sure, but I do know that colleges 
and universities are also heavily regulated sectors of the American 
economy, and we don’t have any such statements on our Web sites, 
that I’m familiar with. 

Mr. King. And when you talked about some of the ways, guid- 
ance, notices, advisories, and could you speculate as to how difficult 
it might be just to be aware of all the regulations, let alone being 
in compliance with them? 

Mr. Graham. Yes. It’s a little easier with rulemakings and regu- 
lations, because we have accounting mechanisms in the Federal 
Government to count them. But for these other types of stealth reg- 
ulations, I call them, guidance documents, enforcement notices, 
there’s actually no centralized method to even count how many 
there are in various agencies in the Federal Government as a 
whole. So it’s very hard to get your arms around the magnitude 
and the trends. 

Mr. King. Do you recall, it seems to me that I do, about a second 
or third tier U.S. Treasury Web page that issued a regulation on 
ObamaCare 2 or 3 years ago? Does that ring a bell, Mr. Graham? 

Mr. Graham. Well, I’m aware of several of them. The one — it was 
addressing the employer mandate and the delay in the employer 
mandate. And if you remember, the context for a lot of that, obvi- 
ously quite understandably, the Administration was trying to ad- 
dress a very difficult situation. But we insist upon the idea that 
when you’re going to make changes in major programs like that, 
that you go through a standard rulemaking process. So it was high- 
ly — a highly unusual situation. 

Mr. King. I thank you, Mr. Graham. 

I’d turn to Ms. Miller. And in your testimony, you commented 
that President Obama post-inauguration of his first term directed 
a review to modify, streamline, or expand regulations. Do you have 
a judgment on what actually happened? Was there modifying, 
streamlining, or was it expansion that we witnessed? 

Ms. Miller. That’s a good question. So what we saw a lot of 
through the agencies’ progress reports is that they listed rules that 
they were already conducting and planning to conduct as part of 
the retrospective review programs. I don’t know how many of those 
actions were initiated as a result of the executive order. I would 
guess that most of them they were planning to do already and de- 
cided to categorize as retrospective review so that it could look as 
if they were complying. But my research did find that many of 
these retrospective review actions did increase burdens on the reg- 
ulated public, and that was as a result of recategorizing large 
rules, such as EPA’s tier three, as regulatory actions pursuant to 
the President’s executive order. 
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Mr. King. Thank you, Ms. Miller. 

And I turn to Mr. Narang. And in your testimony, you mentioned 
the likely court challenge by a regulatory opponent. That would 
likely be a business that was affected by those regulations, it seems 
to be the most likely. And can you tell me if, say, if you’re a busi- 
ness and there’s a regulation that emerges in one of these 
unreviewed — say an unreviewed regulation that has the force and 
effect of law, and a business is disadvantaged by that, and they ap- 
peal through this process. You heard Chairman Goodlatte’s opening 
statement about the convoluted way by which one seeks justice 
from outside the commission, I believe, was the language that was 
used in that, and you end up appealing back to the very agency 
that has issued the rule in the first place without an opportunity 
for a de novo review, how then does a person in America receive 
justice? 

Mr. Narang. So the guidance documents, I believe, are the type 
of regulatory actions that you’re referring to that could result in 
enforcement actions. I don’t think that’s a proper characterization 
of the legal effect of binding — of guidance documents. Guidance 
documents are not legally binding. Noncompliance with guidance 
documents can result in other types of sanctions. For example, you 
know, an entity is receiving Federal funding for compliance with 
regulations 

Mr. King. But the question was about without a de novo review, 
how does a person ever achieve justice if they’re appealing back to 
the same agency that has created the regulation that they claim 
that the individual’s in violation of? 

Mr. Narang. Sure. So, generally speaking, and I’ll use the SEC 
and their administrative adjudication as an example as a case 
study. But generally speaking, the rates for — essentially, the rates 
at which litigants win within administrative education tribunals 
and rates that litigants win in Article III courts are roughly simi- 
lar. In fact, sometimes agency tribunals result in increased rates 
of victories for legal 

Mr. King. We conclude that it’s about as difficult as under- 
standing how. 

And I think that my time is nearly out, but I would like to ask 
a concluding question to Ms. Heriot, because you put the most pro- 
vocative testimony out here in front of this panel. And I’m trying 
to — I don’t really want to visualize this order that — or this directive 
that the President has issued, but the girls that are in the shower 
when the anatomically intact male comes in, how do they deter- 
mine the gender of that anatomically correct male? 

Ms. Heriot. It’s what he says it is. They’re not — a transgender 
person is not required to provide 

Mr. King. Does that shock those girls any less? 

Ms. Heriot. I feel that the girls are going to be shocked regard- 
less of what the evidence is of transgender status. One problem, 
though, is given that no proof is required, this — this causes a great- 
er likelihood of pranksterism, of voyeurism, and such, because 
who’s to challenge someone who says that they’re transgender? No- 
body’s going to want to be in that position, and therefore, we can 
expect to see some foolishness going on here. 
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I think most schools have a great deal of sympathy for those who 
are in the transgender status, but by forcing these schools to en- 
gage in a one-size-fits-all, here’s how we’re going to deal with it, 
I think that’s a big mistake. And for the Department of Education 
to do that, given that Title IX in no way requires this, particularly 
to do it through a guidance, is utterly inappropriate. 

Mr. King. This turns, in my opinion, on the difference between 
immutable characteristics and mutable characteristics, and I think 
that’s when we went down the wrong path. 

I thank all the witnesses. 

And I’d now yield to the gentleman from Tennessee for his 5 
minutes. 

Mr. Cohen. Thank you, Mr. Chair. 

The American Association of University Women and Know Your 
IX, a group empowering students to stop sexual violence, have got 
a letter, so I’d like to introduce into the record. The Know Your IX 
particularly takes great exception to Professor Heriot’s testimony 
and suggests that much of it is factually in error, let alone ques- 
tioning some of her legal theories. And then the AAUW just as 
some general. So without objection, we’d like to enter these into the 
record. 

Mr. King. Hearing no objection, so ordered. 

[The information referred to follows:] 
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AAU®^ 

empowering women since 1681 

May 23,2016 
Dear Representative, 

On behalf of the more than 170,000 bipartisan members and supporters of the American 
Association of University Women (AAUW), I would like to thank you for the opportunity to weigh 
in regarding the work of the U.S. Department of Education’s Office for Civil Rights for the House 
Judiciary Committee's hearing, "The Federal Government on Autopilot: Delegation of Regulatory 
Authority to an Unaccountable Bureaucracy.” 

AAUW has long identified the need to ensure all students are able to learn in an environment free 
from sex discrimination regardless of their gender or gender identity and to end sexual 
harassment and violence in schools. Our own research revealed that nearly two-thirds of college 
students experience sexual harassment, and lesbian, gay, bisexual, and transgender students are 
more likely to be harassed.' A 2007 campus sexual-assault study by the U.S. Department of Justice 
found that around 20 percent of women are targets of attempted or completed sexual assault 
while they are students.^ And just this year, a national poll found that one in five women said they 
have been sexually assaulted in college.' This issue impacts men and women, students from all 
walks of life, and students at all types of schools.* 

Efforts to diminish the work of the U.S. Department of Education's Office for Civil Rights (OCR) by 
undermining their authority to issue regulations, guidance, and technical documents, are a 
distraction from the real problems of sex discrimination, including sexual harassment and 
violence that students face every day. These efforts are also a distraction from the real need 
schools have expressed for guidance and technical assistance to ensure students can learn free 
from sex discrimination. OCR's actions to provide the information schools need, through guidance, 
and the remedies students need, through enforcement, are critical. 

Title IX 

Title IX of the Education Amendments of 1972 is the federal law that prohibits sex discrimination 
in federally funded education programs. It covers all aspects of sex discrimination - from the well- 
known inclusion of women in athletics programs, to the rights of pregnant and parenting students, 
and of course sexual harassment and violence. Title IX applies to students throughout their time in 
school - from elementary school through their postsecondary education. Since Title IX's passage 
in 1972, all federal agencies with educational programs have developed and issued regulations to 
implement and support the statute. In addition, the U.S. Department of Education has regularly 
provided technical assistance and guidance to support schools in their compliance with the law. 

Title IX protects students from sex discrimination in all of a school's programs or activities, 
whether they take place in the facilities of the school, at a class or training program sponsored by 
the school at another location, or elsewhere. Title IX is a gender-neutral law, protecting students. 
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raculty and staff from sex discrimination.® 

Title IX Guidance is Criticai to Supporting Schools 

In order to ensure schools understand their responsibilities under Title IX, the federal government 
has developed supporting documents. In recent years, this has included Dear Colleague letters, 
“questions and answers" documents, and a resource guide to support and inform Title IX 
coordinators.® These types of documents have been developed throughout the years, over the 
course of Republican and Democratic administrations, to reflect and answer the variety of 
questions from schools across the country, and the Supreme Court has confirmed that agencies 
may act to provide this type of guidance.’ 

OCR's Guidance Reiterate Prior Guidance, Explain Regulations 

Specifically, OCR's Dear Colleague letters from 2010 and 2011 provide additional information to 
schools about what policies and practices would lead OCR to initiate proceedings against the 
school under existing regulations. These guidance documents reiterate prior guidance and explain 
the construction of the regulation OCR administers and enforces.® For example, in the 2010 letter 
OCR again reiterated what constitutes unlawful sexual harassment under Title IX. Many of the 
examples used are from prior guidance documents and the standards for identifying the conduct 
date back to 1997.® In addition, in its 2011 letter OCR explains that, as has been the case during 
multiple Administrations, Title IX and its regulation require "equitable" proceedings, which 
necessitates the use of the preponderance of the evidence standard. '® 

Title IX Protects All Students from Sex Discrimination 

Title IX has a long history of supporting all students against sex discrimination. AAUW stands by 
OCR's guidance to schools which states clearly that for purposes of Title IX enforcement schools 
must treat a student's gender identity as the student's sex.” This interpretation is supported by 
courts' and other agencies' interpretations of federal laws prohibiting sex discrimination. It also 
goes well beyond bathroom and locker room use, to include to participate on athletic teams and 
names on official records. But to be clear, we agree with hundreds of organizations that work with 
survivors of sexual violence every day that the myth that protecting transgender people's access 
to restrooms and locker rooms endangers the safety or privacy of others. Assaulting another 
person in a restroom or changing room remains against the law in every single state. ” 

Fights to undermine the important work of the U.S. Department of Education's Office for Civil 
Rights are a distraction from the real issue at hand - sex discrimination in schools. We look 
forward to continuing to work with you to support the civil rights of students. If you have any 
questions or need additional information, feel free to contact me at 202/785-7720, or Anne 
Hedgepeth, government relations manager, at 202/785-7724. 


Sincerely, 



Lisa M. Maatz 

Vice President of Government Relations 
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^ AAUW. (2005). Drawing the Line: Sexual Harassment on Campus. historv.aauw.org/aauw-research/2QQ6-drawing- 
thc-line 

* Christopher P. Krebs, Ph.D. ; Christine H. Lindquist. Ph.D. ; Tara D. Warner, M A ; Bonnie S. Fisher, Ph.D. ; Sandra L. 
Martin, Ph.D. (December 2007). The Campus Sexual Assault (CSA) Study, Final Report Nil Grant No. 2004-WG-BX- 
00 1 0. www.ncirs.gov/pdffllesl /nii/gr.->nLs/22 1 1 53.pdf. 

* Washington Post (2015). Poll: One in 5 women say they have been sexually assaulted in college. 
www.washingtonDQSLCQm/graDhics/local/sexual-assault-Doll/ 

* Washington Post. (2015). Poll: One in S women say they have been sexually assaulted in college. 
www.washingtonpostcom/graphics/ lQcal/scxuai-assault-Doll/: Bureau of Justice Statistics. (2016). Campus Climate 
Survey Validation Study Final Technical Report www.bis.gQv/cQntent/puh/pdf/ccsvsftr.pdf 

* U.S. Department of Education. (September 2008). Sexual Harassment 
www2.cd.gQv/abQut/Qfrices/list/Qcr /dQcs/QcrshDamjidf 

* AAUW members and activists have taken action to deliver these resources to over 700 schools across the country. 
AAUW. (2015). Deliver New Title IX Resources to Your Local Schools. www.aauw.Qrg/resource/titleixdelivery/ 

^ Letter from Assistant Secretary for Civil Rights, Catherine Lhamon. to Senator James Lankford. (February 17. 2016). 
chroiiicle.CQm/itcms/b>z/pdf/DEPT.%20of%2QLDUCATlQN%20RESP0NSE%2QTQ%2QLANKFQRD%20LETTER%2Q 

2-17-16.uaf 

^Letter from Assistant Secretary for Civil Rights. Catherine Lhamon, to Senator James Lankford. (February 17, 2016). 

chrQiiicle.CQm/items/biz/pdf/DEPT.%2Qof%20HDUCATION%20RESPQNSE%2QTO%2QLANKFQRD%2QLETTER%2Q 

2-17-16.Ddf 

’ U.S. Department of Education. OfTicc for Civil Rights. (2010). Dear Colleague Letter: Sexual Harassment 
www2.ed.gO v/abQut/Qfrices/list/Qcr/lctters/colleague-20101QJitml 

I*’ U.S. Department of Education. O^ice for Civil Rights. (201 1). Dear Colleague Letter: Sexual Violence. 
www2.ed.gOv/about/Qfficcs/list/Qcr /lctters/cQlleague-2Q1104Jttml 
U.S. Department of Education. Office for Civil Rights. (2016). Dear Colleague Letter; Transgender Students. 
www2.cd.gov/abQut/Qfnccs/list/Qcr/letters/cQl league-2Q16QS-title-ix-transeendcr.Ddf 
National Taskforce to End Sexual and Domestic Violence Against Women. (2016). National Consensus Statement. 
wwwjcribd.cQm/dQc/30994643Q/NaUunal-CQDScnsus-State ment-Qf-Anti-Sexual-Assaull-and-DQmestic-ViQlencc- 
Organizations-in-SupDort-Qf-Full-and-Equal-Access-for-thc-Transgcn dcr-Commun 
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KNOW YOUR IX 

Empowering students to stop sexual violence 


May 24, 2016 

Via electronic mail to james.park@mail.house.gov 


Chairman Steve King 
Executive Overreach Task Force 
House Judiciary Committee 
2210 Rayburn Office Building 
Washington, DC 20515 


Ranking Member Steve Cohen 
Executive Overreach Task Force 
House Judiciary Committee 
2404 Rayburn Office Building 
Washington, DC 205 15 


Chairman King, Ranking Member Cohen, and Members of the Task Force: 

On behalf of Know Your IX’s hundreds of student members across the country, we write to correct 
significant factual errors and misrepresentations regarding the administrative enforcement of Title 
IX in Professor Gail Heriot’s wrinen testimony for the Executive Overreach Task Force Hearing on 
Federal Regulatory Agencies.' 

As young people whose educations have been imperiled by gender violence in school, we know 
firsthand just how critical the Education Department’s work has been in the protection of women 
and other students’ access to educational opportunities, consistent with the clear objective of Title 
IX.^ Equally important, the Department’s enforcement work has fit squarely within its existing 
mandate and authority. 

Courts have long affirmed the Department’s authority — and responsibility — to issue and enforce 
requirements that effectuate Title IX’s nondiscrimination mandate.’ In accordance with this 
authority, the Department’s Office for Civil Rights (OCR) issued guidance in 1997 and 2001 that 
underwent notice-and-comment. These documents explain that a school is liable under Title IX if it 
fails to take “immediate and appropriate corrective action” for sexually harassing conduct about 
which it knows or should have known and which is “sufficiently severe, persistent, or pervasive to 


' The Federal Government on Autopilot: Delegation of Regulatory Authot-ity to an Unaccountable Bureaucracy Before 
the H. Comm, on the Judiciary, 1 14th Cong. (2016) (testimony of Gail Ilcriot, Member, U.S. Commission on Civil 
Rights), hltps://iudiciary.housc.gov/wp-contcnl/uploads/2016/05/HHRG-I l4-JU00-Wstalc-IIcriotG-20l60524.pdf 
[hereinafter IJcriot Testimony]. 

' See Education Amendments of 1972, Pub. L. No. 92-318, tit. IX, 86 Stat. 235, 373-75 (codified as amended at 20 
U.S.C. §§ 1681-88 (2012)) (“No person in the United States shall, on the basis of sex, be . . . subjected to discrimination 
under any education program or activity receiving Federal financial assistance . . . ."). 

* Gebser v, l,ago Vista Indep. Sch. Dist. 524 U.S. 274, 292 (1998) (tasking the Department of Education with 
"administering and enforcing Title IX, sec 20 U.S.C. § 1 682"). 
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limit a student’s ability to participate in or benefit from an education program or activity.”^ OCR 
names several kinds of corrective action schools might employ in order to satisfy their legal 
obligations under the statute to preserve the educational access of a student who experiences sexual 
harassment (including sexual violence): placing the victim and accused student in separate classes, 
altering housing arrangements, providing tutoring, offering reimbursement for counseling, or 
making tuition adjustments.^ 

Let us not forget why sexual harassment, including sexual violence, falls firmly within the purview 
of Title IX. One in five women, as well as many men and gender nonconforming students, will 
experience sexual violence during their time in college.® As courts have long recognized, this 
violence limits — and often outright precludes — victims’ ability to learn.’ Many survivors go to great 
lengths to avoid their perpetrators on campus, skipping shared classes,* avoiding shared spaces, or 
hiding in their dormitory rooms. Others struggle with post-traumatic stress disorder (PTSD), 
depression, eating disorders, anxiety, flashbacks, and nightmares,^ even attempting suicide or 
engaging in self-harm. Without support and accommodation, formerly successful students watch 
their grades drop as they struggle to participate in, or even attend, their classes.*' In short: Sexual 
violence, which is based on sex, limits its victims* ability to access education; accordingly, under 
Title IX, schools receiving federal funding must take action to addre.ss this violence and remedy its 


* Sexual } larassmcnt Guidance: t iara.vmcnt of Students by School Employees, Other Students, or Third Parties, 62 Fed. 
Reg. 12,034, 12,038-39 (Mar. 13, 1997), http'7/www.gpo.gov/fdsys/pkg/FR-I997-03-l3/pdf/97-6373.pdf 
jhnp7/pcrma.cch3P2Z-CC431. 


‘ See David Cantor, et al., Rkport on the A AU Campus Climate Survey on Sexual Assault and Sexual 
Mi.sconduct, Westat 13-14 (201 5), hllp://ow.ly/X01.l5; see generally B.S. Fisher, L.E. Daigle, & F.T. Cullen, Unsafe 
in the Ivory Tower: The Sexual Victimization of College Women (20 1 0); Christopher P. Krebs cl al., The Campus Sexual 
Assault (CSA) Study^ NAT’L INST. JUST. 5- 3 (2007), hUps:/Avww.ncjrs.gov/pdtTilcsl/nij/grants/221 1 S3 .pdf 
Ihtlp*y/pcmia.cc/W6MP -X7VEJ. 

^ Gebser v. I^go Vista Indep. Sch. Dist. 524 U.S. 274, 292 (1998). 

' See Rebecca Marie t.oya. Ivconomic Consequences of Sexual Violence for Survivors; Implications for Social Policy 
and Social Change 96 (June 201 2) (unpublished Ph.D. dissertation, Brandeis University) (on Hie with Know Your IX) 
('‘Probably like 9S% of the time, students will skip class for one reason or another. And, I mean, the reasons arc because 
the perp’s in the class, because the perp's friends arc in the class, because, sometimes schoolwork Just gets to be too 
much, again In the aAcrmath of the assault. Sometimes, they’ve come out to the professor as a survivor, and the 
profe.s.sor hasn’t . . . been particularly supportive, so they won’t go back to the class. Sometimes it’s because they know 
that on their way to the class, they'll sec the perp because of their schedules or whatever. Sometimes they might be in 
different majors with difTercnl course studie.s, but they'll have like a 101 class together, so that something will intersect, 
so they'll stop going to the 101 class. So they won’t stop their studies on their own plane, but they’ll slop the ones that 
intersect with the perp." (quoting a legal services provider)). 

’ Id at 25^28 

See Nat’l Cl r. for Injury Prevention & Control, Ctrs. for Disease Control & Prevenhon. The National 
Intimate Partni:r and Sexual Violf^jce Survey: 2010 Summary Report l (201 1), 

http://www.cdc.gov/violenceprcven(ion/pdf/nisvs_rcport20l 0 -a.pdf lhltp;//pcrma.cc/FM4N-UPZW j; see also I.oya, 
supra note 3, at 25-28. 

' ' See Loya, supra note 7, al 94; Can Simon, On Top of Everything Else, Sexual Assault Hurts the Survivors ' Grades, 
WASH. POST; POST LVl£RYTHING. (Aug. 6. 2014). 

hUp5://www.wa.shingtonpost.com/postcverything/wp/2014/08/06/aAcr-a-scxual-as$ault-5urvivors-gpas -plummet-lhis- 
is-a-blgger-problem-than-you-think [haps://penna.cc/2VXN-BF.75|. 
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effects.'^ Unfortunalely, as students have made clear time and time again, too few schools live up to 
their legal (and moral) obligations to do so.'^ 

Over the last five years, OCR has helpfully continued its efforts to advise schools and students alike 
of institutions’ specific responsibilities under Title IX to eliminate a hostile environment, prevent its 
recurrence, and remedy its effects. The 201 1 Dear Colleague Letter, as well as the 2014 “Questions 
and Answers,” echo OCR’s earlier guidance,'* providing clarification to students on just what kinds 
of services and accommodations they might access in the wake of violence, and to schools on the 
kinds of circumstances in which they should take action to remedy violence’s impacts. This 
collection of guidance documents, coupled with student activism, has proven widely transformative 
in allowing survivors en masse to learn their rights and begin, at long last, to enjoy the educational 
benefits of the law’s enforcement. 

Far from “growjing] dramatically”'* in recent years, OCR’s staff levels are at half what they were 
thirty years ago, despite the fact that OCR now receives nearly triple the number of complaints.'" 
The increased number of OCR investigations is directly tied to the dramatic increase in complaints 
from discrimination victims — complaints that OCR must investigate in aecordance with its 
enforcement mandate. With a budget far below what is needed to handle such a substantial 
caseload,” OCR is struggling to keep up: Due to severe underfunding and understaffing, many of 
its investigations have remained open for upwards of three or four years,'* with significant 
consequences for discrimination victims. 

In her written testimony, Heriot claims that OCR has overstepped its authority specifically through 
its articulation of the preponderance of the evidence standard as the appropriate standard of proof in 
campus sexual misconduct adjudications. This is untrue. Indeed, far from arbitrarily “imposing its 
own poliey preferences,”'* OCR’s guidance merely reminds schools that the preponderance 
standard is the established standard in civil and civil rights proceedings (including in claims brought 


'’Gebserv. Lago Vista Indep. Sch. Disc 524 U.S. 274, 292(1998) (tasking the Departincnt of Education with 
"administering and enforcing Title IX. sec 20 U.SX. § 1682"). 

See U.S. Department of Education Releases List of Higher Education Releases List of Higher Education Institutions 
with Open Title IX Sexual Violence Investigations. U.S. Dep’tEDUC., (May I, 2014). hltp://pcrma.cc/LH9D*Q8FA; see 
also Tyler Kingkadc. Harvard Forced Sexual Assault Victim to Live By Abuser. lawsuit Claims, HUFFINOTON POST 
(Feb. 1 7, 2016), hltp://hufr.lo/loqn9is; W. Bogdanich, A Star Player Accused, and a Flawed Rape Inve.stigation, N.Y. 
'flMKS (Apr. 16. 2014). hllp://w\vw.nylimes.com/'mlcractivc/2014/04/l6/spons/errors-in-inquiry-on-rape-allegalions- 
against‘rsu*jamei.s*winston.htmI. 

As the Supreme Court unanimously affirmed in March 2015, under the Administrative Procedure Act agencies may 
issue such guidance without notice-and-comment procedures — and frequently do. See generally Perez v. Mortgage 
Bankers Ass'n. 575 U.S. (2015). 

** The Federal Government on Autopilot: Delegation of Regulatory Authority to an Unaccountable Bureaucracy Before 
the H Comm, on the Judiciary, 1 14th Cong. (2016), https://judiciary.housc.gov/hcaring/federal-governmeni*autopllol- 
dclegation>rcgulalory-authority>unaccountable-bureaucracy. 

'^See CS Suff, Report: Complaints to OCR Have Doubled Since 2005, Campus SAFETY (May 5, 2016), 
hllp://www.campussafetymagazme.com/aniclc/report_complaints_lo_ocr_have_doublcd_since_2005#. 

See Office for Civil Rights, Fiscal Year 2016 Budget Request, U.S. DEP’T EDUC., at AA-7 (2015), 
http://wwtv 2 .cd.gov/about/ovcrview/budgel/budgel 1 6/1 usti(lcations/aa*ocr.pdf|http://peima.ccAJ8CS>054n]. 

'*W, at AA-n.AA-I5. 

Mcriot Testimony, supra note 1, at 10. 
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under Title VI, the statute on which Title IX was modeled). As Professor Nancy Cantalupo 
succinctly explains: 

Allowing schools to adopt a criminalized standard of proof such as “clear and 
convincing” evidence or “beyond a reasonable doubt,” . . . would also create legal 
and administrative barriers for student survivors of gender-based violence that do not 
apply to the vast majority of comparable populations involved in civil or civil rights 
proceedings, all of which use the preponderance standard. To name Just a few, these 
groups include: other students alleging other kinds of sex discrimination; students 
alleging discrimination based on other protected categories, like race or disability; 
gender-based violence survivors seeking protection orders in civil court; students 
alleging other forms of student misconduct; and students accused of sexual or any 
other misconduct who sue their schools in civil court. In reality the preponderance 
standard is used in the vast majority of cases, not only in internal disciplinary 
proceedings but also in other administrative or civil court proceedings and under 
other civil rights statutes that protect equality . . . Indeed, separating out sexual 
violence victims for different procedural treatment would enact a new kind of 
damaging “exceptionality [for] rape,” as Michelle Anderson discusses . . . Using 
anything more stringent than a preponderance standard would symbolize that we as a 
society are comfortable with giving one group of women and girls, as well as men 
and boys who arc gender-minorities and victimized because of it, unequal treatment 
when compared to everyone else.*“ 

Further, Hcriot’s suggestion that the preponderance standard was not widely in use prior to the 
issuance of OCR’s 2011 guidance^' is patently misleading. Of the schools that identified a standard 
for Title IX complaints pre-201 1, the vast majority had independently and voluntarily adopted the 
preponderance standard.” 

Heriot goes on to suggest that OCR’s interpretation of Title IX infringes upon the rights of accused 
students. In reality, the opposite is true. Title IX, as interpreted by OCR, guarantees accused 
students greater protections than are otherwise provided to them under federal law or policy. By 
mandating fairness and equity in campus sexual misconduct proceedings. Title IX affords accused 
students the right to prompt investigations, regular updates, notice of rights, and trained 
adjudicators.^^ In so doing. Title IX provides students accused of sexual assault far more procedural 
proteetions than are enjoyed by students accused of other disciplinary infractions, like perpetrating 
simple assault or selling drugs out of a dorm room. 


Nancy Chi Cantalupo. "For the 'nilc IX Civil Rights Movement: Congratulations and Cautions,” 125 VALE LJ. F. 281 
(2016). 

*' See 1 Icriot Testimony, supra note I , at 10. 

See Michelle J. Anderson, The Legacy of the Prompt Complaint Requirement. Corroboration Requirement, and 
Cautionary Instructions on Campus Sexual Assoutl. 84B.U. L. Rfv. 945, lOOO (2004); Heather M. Katjanc et al.. 
Campus Sexual Assault: How America 's Institutions of Higher Education Respond 1 22 lhl.6. 1 2(2002), 
http://www.hhd.org/silcs)hhd.org/rtles/m5o44.pdf thttp://perma.cc/9Z57-PIIR5]. 

“ Alexandra Brodsky, Fair Process. Not Criminol Process. Is the Right Way to Address Campus Sexual Assault. ITlF 
AMERICAN Prospect (Jan. 21, 2015), http://prospect.org/article/fair-process>not>crimlna]*process-righl-way-addrcss- 
campus-sentual-assault. 
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Finally, Heriot lambasts the recent joint Justice Department and Edueation Department guidance on 
transgender students’ rights, declaring that “[i]f someone had said in 1972 that one day Title DC 
would be interpreted to force schools to allow anatomically intact boys who psychologically 
‘identily’ as girls to use the girls’ locker room, he would have been greeted with hoots of 
laughter."’' Heriot’s glib dismissal of transgender students’ gender identities as nothing more than 
“psychological" choices dangerously ignores the high rates of discrimination and sexual violence 
transgender students face in schools, and glosses over the ways that anti-trans bills limit students’ 
educational access, Furthermore, the Fourth Circuit recently afforded deference to the federal 
government’s interpretation of Title IX, stating that "[tjhe Department’s interpretation resolves 
ambiguity [in regulation] by providing that in the case of a transgender individual... the individual’s 
sex as male or female is to be generally determined by reference to the student’s gender identity."’* 

« * * 

Over four decades since the passage of Title IX — during which time inequality in education has 
remained firmly entrenched — we are beginning, at long last, to see promising steps towards change. 
Thanks to the Education Department’s courageous acceptance of its mandate, institutions are finally 
beginning to address long-held inequities, even as mounting sexist opposition would have us return 
to the days when women and other marginalized students were de facto, if not explicitly, excluded 
from higher education. 

After so many years of inaction, it would be deeply inadvisable to condemn the Department for 
enforcing the law that Congress has entrusted it to oversee — not the least because, without it, 
pervasive gender violence will continue to cost students their educations and their futures. 

If you have any questions, please do not hesitate to contact me at dana@knowyourIX.org. 

Sincerely, 

Dana Bolger 
Executive Director 
Know Your IX 


” 5ec Heriot Testimony, iuprfl note I, at 12. 

^ G.G. v. Glouecster Cnty, Sch. Bd., No. 1 5-2056 (4th Cir. Apr. 19, 2016). 
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Mr. Cohen. Thank you. 

Ms. Heriot, you’ve got a phenomenal background, resume, obvi- 
ously a very smart woman. I thank you for dedicating some of your 
work here to the Office of Civil Rights. You are on the Civil Rights 
Commission. Is that correct. 

Ms. Heriot. That’s correct. 

Mr. Cohen. Appointed by President — reappointed by President 
Obama? 

Ms. Heriot. No. I was appointed by the Senate. I am Senator 
McConnell’s nominee to the 

Mr. Cohen. Oh, I see. What are some of the things that you have 
done on the civil rights — to promote civil rights? 

Ms. Heriot. What have I done to promote civil rights? Every- 
thing we do promotes civil rights. 

Mr. Cohen. What have you done? I mean, what have you done 
to help voting rights, for instance? Have you done things to help 
get people — extend the right to vote, because 

Ms. Heriot. The Commission doesn’t go out and register people 
to vote. What we do 

Mr. Cohen. I’m hip to that. 

Ms. Heriot [continuing]. Is issue reports. 

Mr. Cohen. Yeah. And have you issued some reports that sug- 
gest that maybe some of the activities that have taken place in re- 
cent — with photo IDs and other things might be barriers to voting 
and tried to find ways to maybe suggest we should find ways to en- 
courage people to get the 

Ms. Heriot. I don’t think we’ve done one on voter ID in par- 
ticular, but we have done voter fraud and voter suppression reports 
in the past. 

Mr. Cohen. Okay. And what are some of the things that you’ve 
found that has extended civil rights that may be that your work 
on the Commission has — you’ve been most proud of? 

Ms. Heriot. Well, let’s see. Most proud of. That’s kind of a dif- 
ficult question. I am quite interested in our eminent domain report 
that we did recently. I like that 

Mr. Cohen. How about something a little bit closer 

Ms. Heriot. We have a religious liberty report that’s coming out 
soon that I think is quite a good report. I’d be very happy to fur- 
nish you with copies of those reports. 

Mr. Cohen. Religious liberty. Is that — tell me what the perspec- 
tive is on that. 

Ms. Heriot. It’s a very complex subject. You don’t want to spend 
your time on that. We could go on forever and ever and ever. 

Mr. Cohen. Well, then thank you. 

Ms. Heriot. Absolutely. I will make sure that you get a copy as 
soon as it comes out. 

Mr. Cohen. Thank you. We’ve had — you know, there’s different 
perspectives on religious liberty, and some, you know, see it one 
way and some another. I mean, it’s all 

Ms. Heriot. Yeah. Our report is not limited to one aspect of it. 
Our report has — deals with lots of different aspects of religious lib- 
erty. 

Mr. Cohen. Mr. Narang, you suggest in your testimony that 
there are some problems because we don’t get the rules adopted 
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quickly enough? Is that because we don’t have — our budgeting 
process and we don’t have enough people there, or is it — is that the 
problem? 

Mr. Narang. So some of it is, you know, claims that the Federal 
workforce has increased dramatically since the 1960’s. There’s 
some needed context there. It’s true that the Federal workforce has 
increased. I think the GAO pointed out in a recent report that 
about over the last 10 years, 94 percent of that increase is DHS, 
DOD, and the VA. So the public health and safety agencies, the 
agencies that oversee and regulate Wall Street, they are not get- 
ting massive funding or staffing increases, and at the same time, 
they’re getting quite a few more responsibilities with respect to 
public health and safety and financial security. 

Mr. Cohen. Thank you, sir. 

Ms. Miller, I want to congratulate you. I understand you just 
graduated, right? Did you just graduate? 

Ms. Miller. I’m sorry? 

Mr. Cohen. Or get a master’s degree? 

Ms. Miller. Oh, I have a master’s degree, yes. 

Mr. Cohen. Did you just get it? 

Ms. Miller. I did. In May. Thank you. 

Mr. Cohen. Good. Congratulations. 

Ms. Miller. Thank you. 

Mr. Cohen. In your report, there was something here about some 
of your work had to do with airline passenger protections. What 
are the — what airline passenger protections have we had lately? I 
mean, we 

Ms. Miller. I think in the report, what that might be ref- 
erencing — are you talking about my bio or about the 

Mr. Cohen. Oh, it’s in your bio. 

Ms. Miller [continuing]. Testimony? 

Mr. Cohen. It says that you submitted public comments estab- 
lishing, among other things, airline passenger protections. 

Ms. Miller. Generally, what those were were passenger protec- 
tions for consumers, such as transparency in 

Mr. Cohen. Ticketing? 

Ms. Miller [continuing]. Ticket purchasing and things like that 
and other transparency measures for consumers while riding on 
airlines. 

Mr. Cohen. I got you. Nothing about getting seats a little bit 
more further apart. 

Ms. Miller. No, sorry to say. 

Mr. Cohen. No. That — I would miss that if it was the case. 

Did you — do you agree with Mr. Narang that we don’t have 
enough money allocated to get these regulations approved quickly 
enough? 

Ms. Miller. That’s a good question. The G.W. Regulatory Stud- 
ies Center does an annual report that tallies the amount of money 
that’s budgeted to Federal agencies to conduct regulation, and we 
do find that the budget adjusted for inflation has been increasing 
steadily over time. So it seems that the — there are resources there. 
I think there are enough resources to be able to promulgate rules 
sufficiently. 
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One issue that I’ve heard when speaking with regulators is that 
sometimes the deadlines that are established in statute are a bit 
ambitious, and it’s difficult for them to conduct a very thorough 
analysis and make good decisions within those time frames. 

Mr. Cohen. Thank you. And I don’t have any time left, but I 
would to comment that Dr. Graham has got a marvelous vitae as 
well, and he’s been praised by Senator Moynihan and he had the 
wisdom to live in Santa Monica, so I can’t really ask him anything. 

Mr. King. The gentleman’s time has expired. 

And I now recognize the Ranking Member of the full Committee, 
Mr. Conyers of Michigan. 

Mr. Conyers. Thank you. Chairman King. And I thank the wit- 
nesses. 

I want to talk with Mr. Narang for a few minutes about the 2008 
financial crisis that we’re still coming out of. Was that a result of 
too much or too little regulation, or did it play any part at all? 

Mr. Narang. Thank you. Congressman. Definitely too little regu- 
lation and oversight of Wall Street. 

Mr. Conyers. Anybody else want to venture a response to that 
question? 

Mr. Graham. Yeah. I guess I would have said both, because we 
also had the problem of putting a lot of expectations on lenders to 
make loans into households and communities that were not in a po- 
sition to actually pay back those loans. So those kinds of expecta- 
tions, and much of that was in government policy but not nec- 
essarily in formal regulation. So I would say both played a role. 

Mr. Conyers. Mr. Narang, some of your fellow witnesses at the 
table suggest that Federal agencies use various means, including 
the issuance of guidance documents to circumvent various checks 
on agency rulemaking authority, including the Administrative Pro- 
cedure Act and OIRA. Is that a possibility or reality in the present 
circumstances we find ourselves in? 

Mr. Narang. Sure. Thank you. So I think it is too simplistic a 
claim and it ignores the fact that, for example, I note a claim was 
made that a third of rules don’t go through the notice and comment 
process. That’s often because those rules are needed for urgent cir- 
cumstances, like national security. It’s often because Congress 
itself, has told the agency explicitly, you’re not supposed to go 
through notice and comment rulemaking. Please issue an interm or 
direct final rule. So with respect to those rules, it’s that context is 
necessary. 

And I’d also say with respect to guidance documents, there’s 
well-developed authority for agencies to pursue guidance docu- 
ments when needed. It’s interesting to note that, you know, a sub- 
set of guidance documents are no-action letters, and businesses 
often request those no-action letters expediently and want clarity 
as to whether a certain business practice is outlawed and will be — 
will result in an enforcement action against them. I don’t hear 
similar concerns from the Committee or from my fellow witnesses 
that those no-action letters go through insufficient process and 
don’t result in notice and comment. 

In fact. Public Citizen actually has been advocating for a notice 
and comment process for the CFPB’s newly enacted no-action letter 
process. Unfortunately, the CFPB has declined to undergo notice 
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and comment where Public Citizen could comment on the results 
of a no-action letter issued by the CFPB. And so that is dis- 
appointing in that sense, you know, it — public comment, if it’s only 
applied to guidance documents, will result in, you know, a basically 
unfair system with respect to guidance that prioritizes one form of 
guidance over another. 

And I would say the last point I make is that I’ve gone through 
the various reasons why our regulatory process for notice and com- 
ment rulemaking is dysfunctional. It’s hard to blame agencies for 
not wanting to go through that process. Although I don’t agree that 
you can just assume that’s the intent when agencies issue guidance 
or 

Mr. Conyers. Finally, let me ask you, why does Congress, in 
your view, delegate broad authority to administrative agencies in 
the first place? 

Mr. Narang. Well, thank you. Congressman. You mentioned it 
earlier. For practical reasons, delegation makes a lot of sense. Con- 
gress is not able to come up with the minutiae and technical details 
to determine what will be an effective regulation that protects the 
public. Congress gives broad direction. Delegation is 

Mr. Conyers. Inevitable. 

Mr. Narang [continuing]. Is a model that’s followed by the cor- 
porate world. It’s not surprising that it’s followed by our govern- 
ment. 

Mr. Conyers. Thank you, Mr. Chairman. And I thank the wit- 
ness and I appreciate all of your testimony. 

Mr. King. I thank the Ranking Member from Michigan. 

I now recognize the gentleman from New York, Mr. Nadler, for 
his 5 minutes. 

Mr. Nadler. No Republican here? All right, thank you, Mr. 
Chairman. I was waiting for someone on the other side of the aisle 
to have his 5 minutes or her’s, but — okay. 

Mr. Narang, you stated that regulatory agencies, especially in 
the more important one, in the more important regulations often 
miss statutory deadlines. How should we enforce statutory dead- 
lines? Should Congress change the way we write the laws or is 
there some other way we should enforce them? 

Mr. Narang. So that’s a great question. Thank you. Congress- 
man. Oversight is probably the most immediate and easiest means 
for Congress to ensure compliance on the front end with statutory 
deadlines and then to ensure that agencies are doing their best to 
get regulations out when they’ve missed those statutory deadlines. 
There are other ways that Congress can allow, essentially, private 
or third-party enforcement of missed statutory deadlines. This is an 
important way for citizens. 

Mr. Nadler. We would have to put that in the underlying stat- 
ute to start with. 

Mr. Narang. Yes. That could be the — that would generally be 
the case. That’s right. But this is one of the best ways for our gov- 
ernment to be responsive to citizens that expect the government to 
protect them. 

Mr. Nadler. Okay. Let me ask you one question. Give me a brief 
answer because I have some questions for other witnesses. When 
these agencies typically miss the statutory deadlines, is it because 
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they don’t like the underlying policy and they are delaying or is it 
because you’re making impossible conditions for them? 

Mr. Narang. I’m sorry, can you repeat the second case? 

Mr. Nadler. Well, the second case is, is it because it’s impossible 
for them to meet the unrealistic statutory deadlines that we set up 
in the first place? 

Mr. Narang. Well, I would say that it depends on the agency. 
It depends on the circumstances. It’s totally justifiable for Congress 
to want agencies to meet ambitious statutory deadlines for public 
health and safety issues that are of urgent concern, and there are 
many of those. And agencies should do their best to prioritize and 
meet those statutory deadlines. 

Mr. Nadler. Thank you. 

Ms. Heriot, you said — you didn’t really go into the policy behind 
the recent guidance on transgender students. But you lambasted 
the alleged lack of authority in this and similar instances by the 
Department of Education to issue those guidances. I’m quoting now 
from a letter. I’m going to paraphrase, rather, from a letter from 
a group called Know Your IX, meaning Title IX, and it quotes from 
your testimony. It says you lambaste the recent joint Justice De- 
partment and Education Department guidance on transgender stu- 
dent rights declaring that, “If someone had said in 1972 that one 
day Title IX would be interpreted to force schools to allow anatomi- 
cally intact boys who psychologically, ’identify,’ as girls to use the 
girls’ locker room, he would have been greeted with hoots of laugh- 
ter.” “Heriot’s glib dismissal of transgender students’ gender iden- 
tity as nothing more than psychological choices dangerously ignores 
the high rates of discrimination and sexual violence transgender 
students face in schools and glosses over the ways that antitrans 
bills limit students’ educational access.” 

So that’s — my first question of two is, comment on that, please. 
But my second is, you said that — well, you questioned, and the 
quote I just read, obviously, questions the authority, but the Eourth 
Circuit recently afforded deference to the Eederal Government’s in- 
terpretation of Title IX stating, “In the Eourth Circuit decision, the 
Department’s interpretation resolves ambiguity in regulation by 
providing that in the case of a transgender individual, the individ- 
ual’s sex as male or female is to be generally determined by ref- 
erence to the student’s gender identity.” 

In other words, the Fourth Circuit said — approved the Depart- 
ment’s transgender regulation, in effect, on the basis of Title IX. 
And you said that Title IX gives no — that this is far beyond the 
power vested by Title IX. 

Ms. Heriot. Okay. On the Fourth Circuit, number one, the 
Fourth Circuit got where it did by saying it was deferring to the 
Department of Education. That’s not something Congress is sup- 
posed to do. Congress is actually supposed to be looking at this 
from the standpoint of what the 

Mr. Nadler. Now, wait a minute. Congress writes laws. Con- 
gress writes laws. The departments interpret laws. Courts can 
defer to their interpretation or can say your interpretation is so far 
out of line that we’re not going to defer to it. They’re going to knock 
it down. The Fourth Circuit here says your interpretation is not so 
far out of line. It’s within your — the permissible parameters of your 
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interpretation — of your interpretive authority, and therefore, we 
will accede to it. That’s what the 

Ms. Heriot. And that’s what the dissent said was the case, that 
this was 

Mr. Nadler. Dissent? No, that’s what the case said. 

Ms. Heriot. Yeah, but the dissent says that this is, in fact, in 
this certain interpretation of Title IX, I would agree with that. 

Mr. Nadler. Okay. So your argument is that the Fourth Circuit 
is wrong, you agree with the dissent. 

Ms. Heriot. I agree with the dissent, but I nevertheless say that 
the Fourth Circuit only could get where they got by deferring to 
OCR. They’re not saying that this is, in fact, the correct interpreta- 
tion of Title IX. 

Mr. Nadler. All right. But deferring, deferring — when we write 
a statute, and of necessity the executive agency charged with en- 
forcing that statute has to interpret what it means, which it does 
all the time, the court can say one of three things: the court can 
say, well, this is obviously right, or the court can say, well, no, this 
is so out of line that it’s obviously wrong, or the court can say, well, 
this is close enough so that we will defer to the agency’s authority 
to interpret, which is what the Fourth Circuit said here. 

Now, the dissent says, I gather from your quote, because I 
haven’t read the dissent, the dissent says, I gather, that it is so far 
out of line that we shouldn’t defer, that it’s just wrong. Okay. So 
you agree with the dissent, which is your privilege, but to say that 
the department is so out of line that it’s ridiculous, which is the 
gist of your testimony, the Fourth Circuit found otherwise. 

Mr. King. The gentleman’s time has expired, but the gentlelady 
witness will be allowed to answer. 

Ms. Heriot. I got lots of pieces here that I have to get to first. 
Let me just get to some of the other points that were made here. 
The violence issue and the danger of reading into Title IX some- 
thing that isn’t there. But one way that schools have tried to deal 
with the transgender issues, and I know of no school that has not 
been sympathetic to the problem here, is by allowing a student in 
that situation to have some special dispensation; for example, to 
use the faculty bathroom if that’s necessary. 

Mr. Nadler. And thus 

Ms. Heriot. The trouble here is by 

Mr. Nadler. And thus, single that person out. 

Ms. Heriot. — Title IX so that it will treat gender identity as if 
that is what is prohibited by the statute will make an action like 
that illegal. Because students — for example, let’s say you’ve got a 
female student who identifies male and is being given a difficult 
time by the other female students, gets to use the faculty bathroom 
because it’s thought that this is simply better for that student. A 
student now of the same sex but a different gender identity has a 
reason to object to that and regard that as a violation of Title IX. 

So what happens is, in dealing with the violence issue, you may, 
in fact, have this backfire. You’re going to have more possible solu- 
tions that are now illegal under Title IX, less discretion by the 
schools in order to deal with the subject the way they think is best. 
And so you’ve got to be careful what you wish for here. 
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You start extending Title IX to include categories that it was 
never intended to include, and rather than deal with the problem 
you’re trying to deal with, you’re going to end up with the problem 
of more problems, more difficulty in resolving the very issues that 
you’re trying to resolve. 

Mr. King. And now the witness’ time has expired. Thank you. 

And I now recognize the gentlelady from California, Ms. Lofgren, 
for 5 minutes. 

Ms. Lofgren. Thank you, Mr. Chairman. I, because there’s been 
so much discussion about the Office of Civil Rights’ guidance on 
transgender students, I actually — it caused me to, rather than read 
the newspaper articles, to read the guidance, which was very in- 
structive. And it really was issued in response to requests for guid- 
ance from schools all over the United States and I think is very 
measured in tone. But one of the things it says is, on page 2 or 
3, that the departments treat a student’s gender identity as the 
student’s sex for purposes of Title IX and its implementing regula- 
tions. 

Now, there’s a whole line of Federal cases that basically have 
found the same thing, that — and I’m not going to go into them now. 
But I’ll just say this: You know, I don’t usually call out witnesses, 
but here’s what the written testimony says, and this is Mrs. Heriot. 
“We are teaching young people a terrible lesson. If I believe that 
I am a Russian princess, that doesn’t make me a Russian princess, 
even if my friends and acquaintances are willing to indulge my fan- 
tasy. Nor am I a great horned owl just because, as I have been told, 
I happen to share some personality traits with those feathered 
creatures.” 

I’ve got to say, I found this rather offensive. And it says to me 
that the witness really doesn’t know anything and probably has 
never met a transgender child who is going through, in almost 
every case, a very difficult experience of finding themselves. And 
I believe that the Department’s guidance will help schools all over 
the United States in preventing the kind of violence and harass- 
ment that these transgender kids find too often. So that’s all I’m 
going to say on that. You know, I think it’s very regrettable that 
that comment was put into the record and I think it’s highly offen- 
sive. 

Now, I’d like to ask you a question, Mr. 

Ms. Heriot. Well, could I comment on that, please? 

Ms. Lofgren. No, it’s just my opinion. You have stated your 
opinion. 

Ms. Heriot. I think you’ll find that many people find it very of- 
fensive that the Department of Education thinks that they can 
be 

Ms. Lofgren. I think you’re a bigot. Lady. I think you are an 
ignorant bigot. I think you are an ignorant bigot and anti 

Mr. King. The gentlelady from California will suspend. You are 
out of order. 

Ms. Lofgren. She’s out of order. It’s my time, Mr. Chairman. 

Mr. King. We don’t call names in this Committee. And you’ll not 
be recognized to do that. 

Ms. Lofgren. Mr. Chairman, it is my time and I would just like 
to say that we allow witnesses to say offensive things, but I cannot 
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allow that kind of bigotry to go into the record unchallenged. Now, 
I don’t want to get into a debate about it. 

Ms. Heriot. Does that mean you think I am a Russian princess? 

Ms. Lofgren. I have no idea. I’d like to ask a question of Mr. 
Narang. 

I’d like to ask you, sir, you have agreed, I think, that Congress 
is ill-equipped to engage in the kind of work that agencies perform 
in these very technical and complex areas. I’m wondering if you 
have suggestions on how the Congress might approach some of 
these items, for example, in the science area, that are so complex 
and yet have a greater direction than has been complained of here 
today by some? 

Mr. Narang. Sure. Thank you. Congresswoman. Science is essen- 
tial to grounding strong and effective regulation. I think that Con- 
gressman — congressional staffers should generally defer to the con- 
sensus, the clear consensus on scientific issues where there’s ambi- 
guity. I think that there, you know, generally is left — is better left 
to the agency experts, especially the agency scientists to make 
the — you know, to make the best determinations grounded on the 
most up-to-date and comprehensive science and scientific findings. 

So I think there’s a role there for both Members of Congress and 
their staff to pay close attention to what the consensus of scientific 
findings are. But at the same time, it’s — we need to rely on agency 
scientists when it comes to the difficult questions that require that 
kind of expertise. 

Ms. Lofgren. I would just note that I think it’s not limited to 
science. I recently had occasion to reread section 1201 of a statute, 
the DMCA. And at the end of the statute, we go on in some preci- 
sion about beta, and VCRs, and Betamax, and magnetic strips. And 
you look at it now, it seems laughable that we would have put that 
in the statute about piracy. Obviously, people are opposed to pi- 
racy, but we would have been so much better off had we estab- 
lished goals and then allowed, instead of technology, that became 
dated and now looks ludicrous. 

Mr. Narang. So I entirely agree. If Congress wants to enact stat- 
utes that will stand the test of time that will be able to address 
emerging regulatory issues as they emerge, it’s better left to the 
agency experts and it’s better that Congress allow for those gaps 
to be filled by the experts as circumstances require. 

Ms. Lofgren. I yield back, Mr. Chairman. 

Mr. King. The gentlelady’s time has expired and she yields back 
the balance. 

And the Chair recognizes the gentleman from Georgia, Mr. John- 
son. 

Mr. Johnson. Thank you, Mr. Chairman. 

Ms. Heriot, I think we can agree that the Framers of the Con- 
stitution were careful not to consolidate government power, or gov- 
ernmental power within any one of the three branches of govern- 
ment. Isn’t that correct? 

Ms. Heriot. Uh-huh. 

Mr. Johnson. And we would also agree that the Framers pre- 
vented consolidation of power into any one branch of government 
by separating or dividing governmental functions between the 
three branches of government. Isn’t that correct? 
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Ms. Heriot. That, and checks and balances. So there’s a mixture 
of powers as well as a separation of powers, but not a perfect sepa- 
ration of powers. 

Mr. Johnson. It’s actually a diffusion of power between the three 
branches of government. Wouldn’t you agree? 

Ms. Heriot. In a sense. 

Mr. Johnson. Yeah. It’s a check and balance. 

Ms. Heriot. Checks and balances, yes. 

Mr. Johnson. So no particular power is too concentrated into 
any one particular branch so as to adhere to the concept of separa- 
tion of powers. Correct? 

Ms. Heriot. With checks and balances. 

Mr. Johnson. That’s right. And so the checks and balances have 
been in place since the founding of this great Nation, or at least 
since the passage of the Constitution. You would agree? 

Ms. Heriot. Some of them don’t work so well anymore and that’s 
part of why we’re here. I think the need to 

Mr. Johnson. Yeah, but 

Ms. Heriot [continuing]. Design institutions that have the same 
sort of checks and balances that the Framers envisioned and, for 
example, I think that we 

Mr. Johnson. Well, hold on 1 second. Hold on 1 second. I’m ask- 
ing the questions. I would like for you to respond 

Ms. Heriot. I thought I was doing that. 

Mr. Johnson [continuing]. To my questions. So are you arguing 
that we need a constitutional convention or a constitutional amend- 
ment to reign in executive overreach? Is that what you are argu- 
ing? 

Ms. Heriot. No. I think we can do it a lot more easily than that. 

Mr. Johnson. Okay. We can do it with the powers that the 
Framers have invested in this branch of government. Isn’t that cor- 
rect? 

Ms. Heriot. And I have some proposals for you. 

Mr. Johnson. I would hope that one day we would get to your 
proposals as opposed to having show hearings out of Task Forces 
created for political purposes. 

Ms. Heriot. My proposals are in my written testimony. 

Mr. Johnson. Well, I’m not so much arguing with you. 

Ms. Heriot. I’d love to talk about them. 

Mr. Johnson. I’m arguing with the body, with the — with my Re- 
publican friends who control this body. I mean, I view it as unnec- 
essary to have a Task Force on Executive Overreach when the leg- 
islative branch has the very power to check and balance any per- 
ceived overreach by the executive branch. 

Ms. Heriot. And I’ve got some ideas for you. 

Mr. Johnson. Well, do you agree with me that this hearing 
seems to be unnecessary? 

Ms. Heriot. Well, if you turn 

Mr. Johnson. I’ll put it like this: What would be a better use of 
our time is perhaps marking up one of the legislative proposals 
that are outlined in your testimony? Isn’t that correct? 

Ms. Heriot. I would love to work on that with you. What I would 
like to do is try and get 
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Mr. Johnson. What we are doing today — what we are doing 
today is basically wasting time. Aren’t we? 

Ms. Heriot. Well, you see, the thing is, what I think is going on 
here is that we’re talking past each other. 

Mr. Johnson. Well, we are wasting time is what we’re doing. 

Ms. Heriot. Some of the Democrats are talking about regula- 
tions, about rules, and the people that have been invited by the Re- 
publicans are talking less about the rules and more about the guid- 
ances. The notion that we have certain kinds of methods by which 
administrative agencies make law, in a sense, through rule. 

Mr. Johnson. Ms. Heriot, you are a Republican yourself, are you 
not? 

Ms. Heriot. And As Mr. Narang was saying, maybe 

Mr. Johnson. Are you a Republican? 

Ms. Heriot [continuing]. The procedures are a little gummed up. 
So what’s happening is everything is being bypassed 

Mr. Johnson. Are you a Republican, Ms. Heriot? 

Ms. Heriot [continuing]. With guidances, and we need to put 
some limits on guidances. 

Mr. Johnson. Okay. All right. So, Ms. Heriot, I want to move 
from you and ask Mr. Narang to answer my question. 

Are we wasting time here, sir? 

Mr. Narang. My response would be that if Congress has a par- 
ticular problem with a guidance that’s not going through rule- 
making, pass a law to make that guidance go through rulemaking. 
If Congress has a particular problem with a regulation, pass a law 
to repeal that regulation. That is well within the powers of Con- 
gress and would be a clear direction to agencies. 

Mr. Johnson. Well, and would you discuss Congress’ power of 
the purse as it bears on the issue of alleged executive overreach? 

Mr. Narang. There are many mechanisms at Congress’ disposal, 
the power of the purse, and many mechanisms within Congress’ 
dispensing of appropriations to control perceived executive over- 
reach. 

Mr. Johnson. Is congressional gridlock a contributing factor to 
any executive overreach that may b^e claimed? 

Mr. Narang. I think it could be. 

Mr. Johnson. Do you think it is in this, given the paucity of leg- 
islative action by this particular Congress, compared to other Con- 
gresses? This one has been known as a do nothing Congress, if not 
the most do nothingest Congress in the history of the Nation. 
Would that bear upon this issue of alleged executive overreach? 

Mr. Narang. So if Congress has passed a law, that law delegates 
authority, in most circumstances, to agencies. Agencies use that 
authority. If subsequently Congress — a congressional inaction oc- 
curs, then those agencies are still more than allowed to use the 
congressional authority they have to issue regulations that protect 
the public’s health and safety. 

Mr. Johnson. Well, Ms. Heriot, I would love to ask you that 
question, but I know that you will take it off wildly in a different 
direction. 

So at this point, I will waive — I will yield the balance of my time. 

Mr. King. The gentleman from Georgia returns the balance of 
his time. 
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And this concludes today’s hearing. And I want to thank all the 
witnesses for attending. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses or additional 
materials for the record. 

I thank the witnesses and I thank the Members and the audi- 
ence, and this hearing is now adjourned. 

[M^ereupon, at 4:27 p.m., the Task Force was adjourned.] 
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Written Statement of 
David Stacy 

Government Affairs Director 
Human Rights Campaign 

To the 

United States House of Representatives Judiciary Committee 
Executive Overreach Task Force 

Delegation of Regulatory Authority to an Unaccountable Bureaucracy 
May 24, 2016 

Mr. Chairman and Members of the Committee: 

My name is David Stacy, and 1 am the Government Affairs Director for the Human Rights 
Campaign, America’s largest civil rights organization working to achieve lesbian, gay, bisexual 
transgender, and queer (LGBTQ) equality. On behalf of our 1.5 million members and supporters 
nationwide, 1 appreciate the opportunity to submit this statement into the record. We recognize 
the importance of a robust balance of powers as designed by our nation’s founders, and the very 
real threats posed by a potential breach of these procedural safeguards. While we acknowledge 
the potential risk for overreach, by any branch, it is critical that calls for refonn be founded in 
response to real threats and be tempered by a sincere commitment to good government rather 
than an opportunistic effort to undennine sound — albeit politically unpopular — executive actions 
that have been faithful to the process set forth by Congress itself in the Administrative 
Procedures Act and monitored by the courts. 

The Administrative Procedures Act (APA) establishes a clear set of guidelines for federal agency 
rulemaking regarding the requirements for formal notice-and-comment rulemaking. 

Significantly, the APA also provides a categorical exemption of interpretive rules from this 
requirement.' This statutorily created exemption coupled with current jurisprudence equips 
administrative agencies with strong and seemingly well-settled authority to publish guidance 
interpreting their own regulations without engaging in notice-and-comment. These pieces of 
guidance are in no way “stealth regulations”^ as some have deemed them, but rather examples of 
valid exercise of authority and streamlined implementation of existing regulations. 

Despite the recent outrage regarding executive overreach and the Administration’s use of 
subreguiatory guidance, namely by this Task Force, I would like to take this opportunity to note 
that the Obama Administration’s use of infonnal guidance and Executive Orders to further 
policy goals is not only far from excessive, but is actually significantly less than any other two- 
tenn President in recent history. To date. President Obama has issued 242 Executive Orders. 


jSU.S.C. 553(b)(A). 

■ See generally John D. Graham & James W. Broughel, Stealth Regulation: Addre.-ising Agency Evasion ofOIR.4 
and the Administrative Procedure Act, 37 IL\RV. JL. & Pl:b. Pol'Y 30 (2014). 
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This number of executive orders seems modest in comparison to his predecessors including 
President Reagan who signed 381 Executive Orders, President Clinton’s 364, or even the second 
President Bush’s 291.^ To argue that President Obama has abused his ofEce’s authority to 
publish these actions is simply put - factually wrong. Under President Obama, the Executive 
Branch has been respectful of the balance of powers, while also clear in implementing policies 
within its authority. Too often, we have seen disingenuous attacks on the failure of the agencies 
to follow' the administrative process when the substance of the policy is not universally popular. 

One such example, which has also been raised today, is the recent guidance from the Department 
of Education Office of Civil Rights regarding access to appropriate restrooms and facilities for 
transgender students under Title IX of the Education Amendments of 1972 (Title IX). While 
members of the public — and this Task Force — are welcome to express their displeasure w'ith the 
substance of this guidance, the legality of the guidance or the underlying agency authority to 
publish it is beyond doubt. For w'ell over half a century, courts have granted strong deference to 
administrative actions that interpret existing ambiguous regulations. This deference was 
developed in the Supreme Court case Bowles v. Seimnole Rock A Sand Co. in 1 945'* and 
affirmed in the 1997 case Auer v. Robbins." 

The Auer test requires three steps — that the underlying regulation be ambiguous, that the 
agency’s interpretation not be plainly erroneous or inconsistent with the regulation, and finally 
that tlie agency exercise fair and considered judgment.*’ It is clear that the recent Department of 
Education guidance satisfies each. Recently, the d* Circuit Court of Appeals has provided a 
thorough analysis of the Title LX regulation in question and the legality of the Department’s 
interpretation of “sex” to include gender identity or transgender status in G.G. v. Gloucester 
Count)/ School Board (G/imm).^ As the 4"’ Circuit determined in Grimm, the regulations 
implementing Title IX were promulgated in 1975 and have gone unchanged since. There is no 
mention of transgender students or a definition of “sex” provided in Title IX. The 4*** Circuit 
therefore concluded that the regulation was sufficiently ambiguous. 

The 4'*' Circuit next concluded in Grimm that the agency’s interpretation of sex to include 
transgender status w'as in fact consistent with the regulation and was not plainly erroneous. 

Given the court’s conclusion in Grimm and the consistence with Departmental policy regarding 
gender identity and Ixansgender status since 2010, it is clear that this guidance also meets this 


^ See Wliitc House, Presidential Executive Orders, littps-7/rvTvw.wliitcliousc.gov/bncfiiig-rooiu/piesidciitial- 
actioiis/cxccutivc-ordcrs (last visited June 7, 2016): Gerhard Pctcis & Jolui T. Woolley, The Aniciican Presidency 
Project, (May 20, 2016) littp;/M*A^*A^fiprcsidcncy. ucsb.edu/data/ordcrs.php. 

^ 325 U.S. 410, 413-14 (1945) (stating tliat for “an iiitcrprctatioii of an administrative regulation . . . the ultimate 
criterion is the administrative intciprctation, wliicli becomes of continuing weight unless it is plainly ciToncoiis or 
inconsistent with the regulation. ") 

-519 U.S. 452(1997). 

''Anar 519 U.S. at 461-62; see also G.G. exrel. Grimm v. Gloucester Cty. Sch. Bel. No. 15-2056, 2016 WL 
1567467, at *4 (4th Cir. Apr. 19, 2016). 

' Grimm 2016 WL 1567467, at *1. 
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second requirement. As the court concluded in Grimm, the Department’s issuance of guidance 
regarding transgender students is a product of fair and considered judgment and was not put forth 
as a convenient litigation strategy or a “post hoc rationalization.” It was in fact in response to 
direct requests from school districts across the country confronting these challenges every day. 
Although this interpretation and the subsequent guidance are unprecedented, as the Grimm court 
cited “novelty alone is no reason to refuse deference.”* Given this seemingly clear-cut case for 
deference in Grimm, it is difficult to accept critics of the Department’s recent actions as anything 
but substantively, rather than procedurally opposed. 

Some opposed to the Department of Education’s guidance and other similar executive actions 
undertaken by the Obama Administration have argued for a brand of textual originalism in 
rulemaking that is neither required by the APA nor a sensible best practice. As the first line of 
policy-making, statutes are designed to be long-lasting, and modern courts have allowed them to 
evolve in response to changing times. The evolution and expansion of protections under Title 
Vll of the Civil Rights Act of 1964 — which serves as the foundation for the interpretation of 
Title IX’s definition of “sex” — is a classic example of this flexibility. Following the decision in 
Price Waterhouse v. Hopkins'^ courts began to refine the understanding of the legislative intent 
of Title VLl and the appropriate role it should play in determining whether discrimination on 
bases beyond the “traditional notions of ‘sex’” is cognizable under the Act.”’ 

As described in Oncale v. Sundowner Offshore Services. Inc., the Supreme Court recognized that 
the scope of Title Vll could not have been fully understood by Congress at the time it was 
passed. ' ' Rather than limit Title Vli to its express meaning and a general understanding of “sex” 
supported by its legislative history, the Supreme Court broadened the scope of Title VTT 
protections to a previously unrecognized class because doing so was consistent with Title VIFs 
purpose, to prohibit employment discrimination on the basis of sex, among other 
characteristics.'^ Accordingly, discrimination on the basis of gender identity may not be the 
“principal evil” Title IX souglit to remedy, but a “comparable evil” reasonably within its scope.'” 

As Chief Justice Rehnquist so acutely noted \n Motor Vehicle Manufacturers Association v. State 
Farm, an agency “is entitled to assess administrative records and evaluate priorities in light of 
the philosophy of the administration.”*'' Under President Obama, the executive agencies have 
done just that. They have fairly and consistently implemented existing regulations and statutes 
through a lens that promotes civil rights and individual opportunity that is undeniably faithful to 


^ Grimm 2016 WL 1567467 at *7 (citing Talk Am.. Inc. v. Michigan Bell Tel. Co.. 564 U.S. 50, 64 (2011)). 

° 490 U.S. 228 (1989). 

DeSantis v. Pacific Tel. i& Tel. Co. , 608 F.2d 327, 329 (9th Cir. 1979) (quoting Holloway v. Arthur Andersen & 
Co., 556 F.2d 659, 662 (9tli Cir. 1977)) (conchidiiig tliat 'Congress had only traditional notions of 'sex' in mind " 
when the 1964 Civil Rights Act was passed). 

“ 523 U.S. 75 (1998). 

See id at 79. 

'Od. 

'“463 U.S. 29. 59 (1983). 



159 


the vision of liberty our founders had in mind. This is not executive overreach. This is 
leadership. 

I appreciate the opportunity to offer this testimony today. 
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